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IMPORTANT NOTICE

The Government Printing Works will not be held responsible for faxed documents not received due
to errors on the fax machine or faxes received which are unclear or incomplete. Please be advised
that an “OK?” slip, received from a fax machine, will not be accepted as proof that documents were

received by the GPW for printing. If documents are faxed to the GPW it will be the sender’s respon-
sibility to phone and confirm that the documents were received in good order.

Furthermore the Government Printing Works will also not be held responsible for cancellations and
amendments which have not been done on original documents received from clients.
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GENERAL NOTICE—ALGEMENE KENNISGEWING—ISASISO SIKAWONKE-WONKE

No. 11 6 October 2011
KWAZULU-NATAL ARCHIVES AND RECORDS SERVICE BILL, 2011

Notice in terms of Rule 194 of the Standing Rules of the KwaZulu-Natal Legislature

Notice is hereby given in terms of Rule 194 of the Standing Rules of the KwaZulu-Natal
Legislature that the KwaZulu-Natal Archives and Records Bill, 2011 as set out
hereunder, has been introduced into the aforesaid Legislature and will be considered by
the Arts and Culture Portfolio Committee. The public and other interested groups are
invited to submit representations on the said Bill, which representations must be
addressed to:

Attention:  Mrs M C Madondo
The Secretary
KwaZulu-Natal Legislature
Private Bag X9112
PIETERMARITZBURG
3200

E-mail: madondom@kznlegislature.gov.za

so as to reach her not later than 15 days from the date of publication.

N NAIDOO
Secretary to the KwaZulu-Natal Legislature
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KWAZULU-NATAL
ARCHIVES AND RECORDS SERVICE BILL, 2011
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BILL

To provide for the establishment of the KwaZulu-Natal Archives and Records
Service; to provide for the proper management and care of public records in the
Province of KwaZulu-Natal; to provide for the preservation and use of a provincial
archival heritage for all the people of the Province of KwaZulu-Natal; to repeal the
KwaZulu-Natal Provincial Archives Act, 2000 (Act No. 5 of 2000); and to provide
for matters incidental thereto.

BE IT ENACTED by the Provincial Legislature of the Province of KwaZulu-Natal, as

follows:-
ARRANGEMENT OF SECTIONS

Section

CHAPTER 1

DEFINITIONS
1. Definitions

CHAPTER 2
KWAZULU-NATAL PROVINCIAL ARCHIVES AND RECORDS SERVICE (PROVINCIAL

ARCHIVES)

2. Establishment of KwaZulu-Natal Provincial Archives and Records Service
3. Objects and functions of Provincial Archives

CHAPTER 3
PROVINCIAL ARCHIVIST AND STAFF
4. Appointment of Provincial Archivist
5. Powers and functions of Provincial Archivist
6. Staff of Provincial Archives
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CHAPTER 4
KWAZULU-NATAL ARCHIVES ADVISORY COUNCIL

7. Establishment of KwaZulu-Natal Archives Advisory Council

8. Powers, duties and functions of Council

9. Composition of Council

10.
11.
12.
13.
14.
15.
16.
17.

18.

19.

20.
21.

22.
23.

Disqualification from being appointed to Council

Term of office of members of Council

Vacancies, removal and resignation from office of members of Council
Meetings of Council

Recusal of member of Council

Committees of Council

Remuneration of members of Council

Administrative and secretarial work of Council

CHAPTER 5
PUBLIC RECORDS

Management and care of Public Records

CHAPTER 6
NON-PUBLIC RECORDS

Acquisition of non-public Records

CHAPTER 7
CUSTODY AND PRESERVATION OF, AND ACCESS TO, ARCHIVALIA

Custody and preservation of archivalia
Access to archivalia

CHAPTER 8
ANNUAL PLANS AND REPORTS

Annual Plans
Annual Reports
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CHAPTER 9
PROVINCIAL RECORDS MANAGEMENT POLICY

24. Provincial Records Management Policy

CHAPTER 10
GENERAL PROVISIONS
25. Regulations and notices
26. Delegations
27. General offences
28. Penalties
29. Repeal of law
30. Transitional arrangements and validation
31. Short title

CHAPTER 1
DEFINITIONS

Definitions

1. In this Act, unless the context indicates otherwise —

"appraisal" means the archival function of determining the eventual disposal of
records;

"archivalia" means the public and non-public records in the custody of an

archives repository,

"archives repository" means any archives repository contemplated in section
20;

"Constitution" means the Constitution of the Republic of South Africa, 1996;

"Council" means the KwaZulu-Natal Archives Advisory Council contemplated in
section 7;
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"custody" means the control of records by way of physical possession;

"Department" means the Department in the Province of KwaZulu-Natal

responsible for provincial archives;
"disposal authority" means a written authority issued by the Provincial Archivist
in terms of section 18(2) specifying records to be preserved or documents to be

otherwise disposed of;

"electronic records system" means any records system in which information is
generated electronically and stored by means of computer technology;

"Executive Council' means the Executive Council of the Province of KwaZulu-
Natal;

“financial year" means the period commencing on 1 April of a particular year
and terminating on 31 March of the following year;

"Gazette" means the official Provincial Gazette of KwaZulu-Natal;

"Head of Department" means the person appointed as the accounting officer of
the Department;

"head of a governmental body" means the accounting officer of a governmental
body or any person acting as such;

"governmental body" means any legislative, executive, judicial or administrative
organ of state, including any statutory body, commission, board or council in the
provincial or local sphere of government in the Province of KwaZulu-Natal;

"member" means a member of the Council contemplated in section 9;

"Member of the Executive Council responsible for finance" means the member
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of the Executive Council of the Province of KwaZulu-Natal responsible for finance;

“non-public record" means a record created or received by a private individual or
a body other than a governmental body as defined in this Act;

"Portfolio Committee" means the relevant Portfolio Committee of the Provincial

Legislature responsible for provincial archives;

"prescribed" means prescribed by regulation under section 25, and "prescribe"
has a corresponding meaning;

"Province" means the province of KwaZulu-Natal contemplated in section 103 of
the Constitution, and "provincial" has a corresponding meaning;

"Provincial Archives" means the KwaZulu-Natal Archives and Records Service
established in terms of section 2;

"Provincial Government" means the government of the Province;
"Provincial Legislature" means the Legislature of the Province as contemplated
in section 105 of the Constitution, and having legislative authority for the

Province as contemplated in section 104(1) of the Constitution;

“public record" means a record created or received by a governmental body in
the performance of its functions and the pursuance of its activities;

"record" means recorded information regardless of form or medium and includes
electronic and digital information;

‘records classification system" means a classification plan for the
identification, arrangement, storage and retrieval of records;

“regulations” means regulations made in terms of section 25;
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"responsible Member of the Executive Council' means the member of the

Executive Council of the Province responsible for provincial archives; and

"this Act" includes the regulations.

CHAPTER 2
KWAZULU-NATAL ARCHIVES AND RECORDS SERVICE (PROVINCIAL ARCHIVES)

Establishment of KwaZulu-Natal Provincial Archives and Records Service
2.(1) There is hereby established the KwaZulu-Natal Provincial Archives and Records

Service, hereinafter referred to as the Provincial Archives.

(2) The Provincial Archives —
(a) is a component within the Department; and
(b) is not a juristic person.

Objects and Functions of Provincial Archives

3. The objects and functions of the Provincial Archives are —
(a) to preserve public and non-public records with enduring value for use by the
public and the State;
(b) to facilitate the accessibility of archivalia contemplated in paragraph (a) to the
members of public, subject to this Act, the regulations and any other law
governing access to the public records;
(c) to promote the use of archivalia contemplated in paragraph (a) by the
members of public;
(d) to ensure the proper management and care of all public records by all
governmental bodies in the Province;
(e) to collect non-public records with enduring value of provincial significance
which cannot be more appropriately preserved by another institution, with due
regard to the need to document aspects of the nation’s experience neglected by
archives in the past;
(f) to maintain provincial registers of non-public records with enduring value;
(g) to promote co-operation and co-ordination between institutions having
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custody of non-public records with enduring value;

(h) to initiate and co-ordinate the collection of oral and audio-visual archival
material;

(i) to participate in the National Automated Archival Information Retrieval System
in terms of section 3(e) of the National Archives and Records Service of South
Africa Act, 1996 (Act No. 43 of 1996);

(j) to promote an awareness of archives and records management;

(k) to encourage and organize archival and records management activities in the
Province; and

() generally, to promote the preservation and use of the provincial archival
heritage.

CHAPTER 3
PROVINCIAL ARCHIVIST AND STAFF

Appointment of Provincial Archivist

4.(1)(a) The Provincial Archives must be managed by a Provincial Archivist appointed by
the responsible Member of the Executive Council in terms of the Public Service Act,
1994 (Proclamation No. 103 of 1994).

(b) The Provincial Archivist, as head of the Provincial Archives as a component within
the Department, reports to the Head of Department.

(2) The Provincial Archivist appointed in terms of subsection (1) must —
(a) be afit and proper person; and
(b) possess the relevant qualifications and experience in archives and records
management.

Powers and Functions of Provincial Archivist

5.(1) The Provincial Archivist must —
(a) be responsible for the management of the Provincial Archives;
(b) take such measures as are necessary to preserve, conserve, arrange,
describe and retrieve archivalia;
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(c) provide information, consultation, research and other services related to the
management, preservation and conservation of, and access to, archivalia;
(d) with special emphasis on activities designed to reach out to less privileged
sectors of society, make known information concerning archivalia by means of
publications, exhibitions and lending of archivalia;
(e) subject to section 17, provide administrative and secretarial support to the
Council; and
(f) generally —
() take such other steps and perform such other acts as may be
reasonably necessary for, or conducive to, the achievement of the objects
of this Act; or
(i) do anything —
(aa) reasonably necessary or expedient for; or
(bb) incidental or ancillary to,
the effective exercise of his or her powers, and the effective performance
of his or her functions or duties in terms of this Act.

(2) The Provincial Archivist may —

(a) provide training in archival techniques, management and preservation of
records;
(b) co-operate with other organisations interested in archival matters or the
management of records;
(c) provide professional and technical support in aid of archival activities and the
archival community;
(d) subject to section 18(9), exempt any governmental body in the Province from
any provision of this Act;
(e) direct a head of a governmental body to submit or provide such reports as the
Provincial Archives may require from time to time;
(f) require of a person who has made use of any public record in the custody of
the Provincial Archives while researching a publication or thesis, to donate a
copy of the publication or thesis to the Provincial Archives; and
(g9) subject to section 25(2), charge fees for —

(i) the utilisation of certain facilities in the Provincial Archives; and

(i) any utilisation or reproduction of certain archivalia for commercial or
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income generating purposes.

Staff of Provincial Archives

6. The Provincial Archivist must, in the performance of his or her functions and duties in
terms of this Act, be assisted by officers and employees in the Department appointed in
terms of the Public Service Act, 1994 (Proclamation No. 103 of 1994).

CHAPTER 4
KWAZULU-NATAL ARCHIVES ADVISORY COUNCIL

Establishment of KwaZulu-Natal Archives Advisory Council
7.(1) There is hereby established an advisory council to be known as the KwaZulu-Natal
Archives Advisory Council.

(2) The Council is not a juristic person.

Powers, duties and functions of Council
8. The Council must —
(a) advise the responsible Member of the Executive Council on any matter related to
the operation of this Act;
(b) advise the Provincial Archivist on furthering the objects and functions of the
Provincial Archives;
(c) consult with the Public Protector on investigations into unauthorised destruction of
records otherwise protected under this Act;
(d) investigate and make recommendations to the responsible Member of the
Executive Council regarding any matter related to the preservation of public records
in the Province; and
(e) generally do anything —
(i) reasonably necessary or expedient for; or
(ii) incidental or ancillary to,
the effective exercise of his or her powers, and the effective performance of his or
her functions or duties in terms of this Act.
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Composition of Council

9.(1) The Council is composed of —
(@) not less than five and not more than seven members appointed by the
responsible Member of the Executive Council; and
(b) the Provincial Archivist, as an ex officio member of the Council, without the
right to vote at its meetings.

(2) Members of the Council must —
(a) be fit and proper persons to serve the best interests of the Province;
(b) be characterised by their independence, impartiality and fairness; and
(c) collectively possess —
(i) the necessary skills, experience or qualifications in the following fields
or disciplines —
(aa) archives and records management;
(bb) conservation or preservation of records;
(cc) information technology;
(dd) ethnographic history; and
(dd) law; and
(i) any other skill, expertise, experience or qualification that may, in the
opinion of the responsible Member of the Executive Council, be of benefit

to the Council.

(3) In appointing members of the Council, the responsible Member of the Executive
Council, must ensure that —

(@) historic imbalances are addressed; and

(b) the Council collectively possesses the necessary and appropriate knowledge,

qualifications, experience, skills and expertise.

(4) The responsible Member of the Executive Council must, by notice in the Gazette and
at least two newspapers circulating in the Province, invite interested parties within the
Province to nominate candidates to serve as members of the Council.
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(5) The invitation for nominations in terms of subsection (4) must specify —
(a) the nomination procedure;
(b) the requirements for nomination;
(c) the date by which a nomination must be received by the responsible Member
of the Executive Council; and
(d) the manner in which proof of acceptance of nomination by nominees, should
be submitted.

(6) The responsible Member of the Executive Council must appoint a selection panel
comprising of —
(@) senior Departmental officials; and
(b) any other person that the responsible Member of Executive Council may
deem fit, to —
(i) review all the nominations,
(ii) shortlist, evaluate or interview the nominees; and
(iii) make recommendations to the responsible Member of the Executive

Council on the nominees.

(7) The responsible Member of the Executive Council must, subject to subsection (6),
appoint the members of the Council and designate —
(a) one of the members of the Council as the chairperson; and

(b) one of the members of the Council as the deputy chairperson.

(8) The responsible Member of the Executive Council must publish the names of the
persons appointed to the Council in the Gazetfe and in at least two newspapers
circulating in the Province, immediately after such persons have been notified in writing,

of their appointment to the Council.

(9) The responsible Member of the Executive Council must, within two months after the
appointment of members of the Council, inform the Executive Council and the Portfolio
Committee of the names of the appointed members including the term of their
appointment.

(10) This section applies, with the necessary changes, to the filling of a vacancy on the
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Council.

Disqualification from being appointed to Council
10.(1) A person is disqualified from being appointed to the Council or from remaining in
the Council, by reason that he or she —
(a) is or becomes an unrehabilitated insolvent;
(b) is or has been declared by a competent court to be of unsound mind;
(c) is a person under curatorship;
(d) has at any time been removed from an office of trust on account of
misconduct involving theft or fraud; or
(e) has been convicted and sentenced to a term of imprisonment without the
option of a fine, except that the responsible Member of the Executive Council
may, upon a person who is nominated for appointment disclosing full details of
an offence in an affidavit, condone a conviction in a manner that is consistent
with section 106(1)(e) of the Constitution.

(2) A disqualification in terms of subsection (1)(e) ends five years after the sentence has

been completed.

Term of office of members of Council

11.(1) Persons appointed to the Council hold office for a period of five years or such
lesser period as the responsible Member of the Executive Council may determine and
are, subject to section 9, eligible for reappointment at the expiration of such period.

(2) No person may be reappointed after having served on the Council for more than two

consecutive terms.

Vacancies, removal and resignation from office of members of Council
12.(1) A member of the Council must vacate office if he or she becomes subject to a

disqualification contemplated in section 10.



6 October 2011 Extraordinary Provincial Gazette of KwaZulu-Natal

17

(2) The responsible Member of the Executive Council may, after having afforded a
member the opportunity to state his or her case, at any time terminate the term of office

of such member if, in his or her discretion, there are good reasons for doing so.

(8) A member must vacate office if he or she is absent, without a leave of absence
having first been granted by the Council, from three consecutive meetings of the Council
for which reasonable notice was given to that member personally or by post.

(4) A member may resign from office in writing by giving not less than 30 days notice to
the responsible Member of the Executive Council.

(5) The responsible Member of the Executive Council may waive the resignation notice
contemplated in subsection (4), if such waiver would not be detrimental to the efficient

functioning of the Council.

(6) Whenever a vacancy occurs in the Council, the responsible Member of the Executive
Council must, subject to section 9, appoint a person to fill such vacancy for the
unexpired portion of the period of office of the member in whose place such person is
appointed.

(7) The responsible Member of the Executive Council may —
(a) subject to subsection (2);
(b) after consultation with the Executive Council; and
(c) subject to the relevant provisions of the Promotion of Administrative Justice
Act, 2000 (Act No. 3 of 2000),
terminate the appointment of —
(i) all the members of the Council; or
(i) the majority of the members of the Council, which termination may
render the Council inoperable.

(8) In the event that the responsible Member of the Executive Council exercises his or
her powers in terms of subsection (7), he or she may, notwithstanding the procedure for
the appointment of the members of the Council set out in section 9, subject to section
9(2) and (3), appoint persons to serve as members of the Council on an interim basis:
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Provided that —
(a) the persons appointed in terms of this subsection may not remain on the
Council for a period of more than 90 days from the date of their appointment; and
(b) the responsible Member of the Executive Council must, subject to section 9,
appoint the members of the Council within 90 days of the appointment
contemplated in this subsection.

Meetings of Council

13.(1)(a) The responsible Member of the Executive Council must convene the first
meeting of the Council.

(b) The Council must thereafter meet as often as necessary, but at least three times a
year at such times and places as the Council may determine.

(2) Every member of the Council must be notified of each meeting in writing, at least 14
days prior to such meeting, and such notification must contain an agenda for the

proposed meeting.

(3) In the event that the chairperson and the deputy chairperson of the Council are absent
from any meeting of the Council, the members present at that meeting may elect one of

their number to preside at that meeting.

(4) A special meeting of the Council may be called at the request of —
(a) the chairperson; or
(b) the majority of the members of the Council by written petition, whereupon the
chairperson must, in writing, notify every member of the Council of the time and
place of the special meeting.

(5) A quorum for a meeting of the Council is a majority of its members.

(6) Any decision of the Council must be taken by resolution of the majority of the
members present at any meeting of the Council and, in the event of an equality of votes
on any matter, the member presiding at the meeting in question will have a casting vote
in addition to his or her deliberative vote as a member of the Council.
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(7) No decision of the Council is invalid merely by reason of a vacancy in the Council:
Provided that the decision is taken by the required majority of the members of the
Council then present and entitled to sit as members of the Council.

(8) The proceedings of all meetings of the Council must be duly recorded, minuted and

retained on file.

(9)(a) The minutes of the previous meeting must be read at the commencement of each
meeting.

(b) The minutes may be regarded as read if copies thereof were furnished to the
members of the Council prior to the meeting.

(c) The chairperson may only sign the minutes once objections or corrections have been
dealt with.

(10) The chairperson must decide on issues of order or procedure: Provided that if any
member objects to any such decision, the issue must be put to the vote and the decision
of the majority of the members is final and binding on the Council.

(11) A member of the Council who has an interest in relation to any matter to be
discussed at a meeting of the Council, which reasonably considered, may preclude him
or her from performing his or her duties in a fair, unbiased and proper manner, must

recuse himself or herself from such meeting.

(12) Any member of staff of the Provincial Archives may, on invitation by the Council,
attend a meeting of the Council.

(13) The Council may invite any person to attend any of its meetings.

Recusal of member of Council
14.(1) A member of the Council must recuse himself or herself in any matter or
proceeding where he or she, a family member or close associate has or reasonably

could be expected to have, a financial or other interest in the outcome of a decision by
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the Council.

(2) Any person may make an application, orally or in writing, for a member of the Council
to recuse himself or herself where that person has reason to believe that the member of
the Council, a family member or close associate has or could reasonably be expected to
have a financial or other conflict of interest in the outcome of a decision by the Council.

(3) A person making an application referred to in subsection (2) must give reasons for
his or her request.

(4) In the event of an application referred to in subsection (2), the chairperson of the
Council must decide on the matter, save that in cases where the application concerns
the chairperson of the Council the matter must be decided on by the deputy chairperson.

(5) Any disclosure made in terms of subsection (1) must be recorded in the minutes of
the meeting in question.

(6) If it subsequently emerges that the Council took a decision on a matter in respect of
which a member has failed to disclose an interest contemplated in subsection (1), such
decision by the Council is invalid.

(7) For the purposes of this section —
(@) a “close associate” includes, but is not limited to, a business partner or
employer; and
(b) a “family member” includes, but is not limited to —
(i) a spouse of a member of the Council;
(i) a partner in a customary union or a person with whom a member of
the Council cohabits or lives as though they were married; or
(iii) a child, parent or sibling of a member of the Council.

Committees of Council
15.(1) The Council may appoint one or more committees, not limited to its own
members, to assist it in the exercise of its powers and the performance of its duties and
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functions.

(2) Any committee appointed in terms of subsection (1) must be chaired by a member of
the Council.

(3) A committee contemplated in subsection (1) must perform such duties and functions
as the Council may determine.

(4) The Council may, at any time, dissolve or reconstitute such a committee.

(5) The Council —
(a) may delegate any of its powers, duties or functions to a committee appointed
in terms of subsection (1);
(b) is not absolved from exercising or performing any power, duty or function so
delegated; and

(c) may amend, review or rescind any decision of a committee.

(6) Any delegated or assigned power, duty or function exercised or performed by a
committee is regarded to have been exercised or performed by the Council.

Remuneration of members of Council
16.(1)(a) A member of the Council may be paid such remuneration or allowances as
may be determined by the responsible Member of the Executive Council in consultation
with the Member of the Executive Council responsible for finance.
(b) A member of the Council who receives remuneration, allowances or other benefits by
virtue of his or her post or employment in —

(i) the national government;

(i) a provincial government;

(iii) @ municipality; or

(iv) a corporation, body or institution in which the national or a provincial
government has a controlling interest, who continues to receive such remuneration,
allowances or other benefits while serving as a member of the Council, may only receive

remuneration and allowances referred to in paragraph (a) to the extent required to place
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such member in the financial position in which he or she would have been were it not for

such post or employment.

(2)(a) A member of the Council and a member of a committee of the Council may, in
respect of his or her functions as a member, receive reimbursement for reasonable
actual subsistence and travelling expenses necessitated by the actual attendance of a
meeting of the Council or a committee of the Council.

(b) The responsible Member of the Executive Council must determine procedures,
including control measures, for the management, handling and processing of claims for

subsistence and traveling expenses contemplated in paragraph (a).

Administrative and secretarial work of Council

17. The administrative and secretarial work incidental to the performance of the
functions of the Council must be performed by officers in, or employees of, the
Department designated for such purpose by the Head of Department in accordance with
the Public Service Act, 1994 (Proclamation No. 103 of 1994).

CHAPTER 5
PUBLIC RECORDS

Management and care of Public Records

18.(1) Subject to this Act, the Provincial Archivist is charged with the promotion, co-
ordination and monitoring of proper management and care of public records in the
custody of any governmental body in the Province.

(2) No public record under the control of any governmental body may be —
(a) transferred to an archives repository;
(b) transferred to an off-site storage facility or any other site outside of the
ordinary premises of the governmental body concerned;
(c) destroyed;
(d) erased; or
(e) otherwise disposed of,
without the written authorisation of the Provincial Archivist.
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(38) The Provincial Archivist may refuse to grant the authorisation contemplated in
subsection (2) in respect of the transfer of records to an off-site storage facility or any
other site outside of the ordinary premises of the governmental body concerned, if he or
she has any reason to believe that —
(@) the identified off-site storage facility or any other site outside of the ordinary
premises of the governmental body concerned, is not suitable for the
preservation of records; or
(b) the transportation of the records to an off-site storage facility or any other site
outside of the ordinary premises of the governmental body concerned, could
somehow lead to the destruction of the records concerned.

(4) The Provincial Archivist's authorisation for the transfer of public records to an off-site
storage facility or any other site outside of the ordinary premises of the governmental
body concerned in terms of subsection (2) does not divest the head of the public body
concerned from his or her duties to ensure that such records are properly managed in
accordance with this Act.

(5) The Provincial Archivist must determine —
(a) the records classification system to be applied by governmental bodies;
(b) the conditions subject to which records may be microfilmed or electronically
reproduced; and
(c) the conditions subject to which records systems must be managed.

(6) The Provincial Archivist may, with or without any notice to the head of a particular
governmental body, inspect public records during office hours, in so far as such
inspection may be necessary for the performance of his or her functions in terms of this
Act: Provided that —
(a) the inspection of the public records which contain information, the disclosure
of which is restricted in terms of the Promotion of Access to Information Act,
2000 (Act No. 2 of 2000) or any other law, must be done with the consent of the
head of the governmental body concerned; and
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(b), the powers conferred upon the Provincial Archivist in terms of this provision
also apply in respect of public records kept in an off-site facility or any other site
outside of the ordinary premises of the governmental body.

(7) The Provincial Archivist may issue written directives and instructions to the heads of
governmental bodies in the Province in relation to the management and care of public
records in the custody of such governmental bodies: Provided that such directives and
instructions are not inconsistent with the powers of the Provincial Archivist in terms of

this Act and the regulations.

(8)(a) Subject to —
(i) any law governing the employment of personnel of the governmental body
concerned; and
(i) such other requirements as may be prescribed,
the head of each governmental body in the Province must designate an official as the
records manager of the governmental body concerned.
(b) A records manager contemplated in paragraph (a) is responsible for ensuring that the
governmental body concerned complies with the —
(i) requirements of this Act; and
(i) written directives and instructions issued by the Provincial Archivist from time
to time as contemplated in subsection (7).

(9)(a) The head of any governmental body may, in the event that such governmental
body is, for any justifiable and cogent reason, not able to comply with any provision of
this Act, make written application to the Provincial Archivist for exemption from
compliance with such provision.
(b) An application for exemption made in terms of paragraph (a), must —
(i) contain sufficient and motivated reasons as to why the governmental body is
unable to comply; and
(i) be made within 14 days of the date upon which the head of the governmental
body concerned first became aware that the governmental body is unable to
comply.
(¢) In deciding whether to grant any application made in terms of paragraph (a), the
Provincial Archivist must consider whether —
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(i) the application complies with the requirements contemplated in paragraph (b);

and

(iii) the non-compliance is preventable.
(d) Any head of any governmental body, aggrieved by the decision of the Provincial
Archivist contemplated in paragraph (c) may, within 7 days, appeal in writing in the
manner prescribed to the responsible Member of the Executive Council.

CHAPTER 6
NON-PUBLIC RECORDS

Acquisition of non-public records
19.(1) The Provincial Archivist may, subject to this Act, on behalf of the Provincial
Government, acquire by —

(@) purchase;

(b) donation; or

(c) loan for a temporary or a longer period,
either unconditionally or subject to such conditions as may be agreed upon, non-public
records which, in his or her opinion, have enduring value of provincial significance and

which cannot be more appropriately preserved by any other institution.

(2) Subject to any conditions as may be applicable, non-public records acquired in terms
of subsection (1) must be deposited in the archives repository determined by the
Provincial Archivist.

(3) The Provincial Archivist must maintain provincial lists of non-public records with
enduring value: Provided that the Provincial Archivist must, in maintaining the lists of
non-public records, consult the institutions having custody of such records.

CHAPTER 7
CUSTODY AND PRESERVATION OF, AND ACCESS TO, ARCHIVALIA

Custody and preservation of archivalia
20.(1) The responsible Member of the Executive Council may, in consultation with the
Council and by notice in the Gazette —
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(a) establish archives repositories under the control of the Provincial Archivist;
and

(b) determine the area of jurisdiction for each archives repository established in
terms of paragraph (a).

(2)(a) The Provincial Archivist must, in respect of each archives repository and subject to
the Public Service Act, 1994 (Proclamation No. 103 of 1994), designate an officer or
employee, contemplated in section 6, as the head of each archives repository.
(b) The head of an archives repository, designated as such in terms of paragraph (a),
must —
(i) assist the Provincial Archivist with the administration and management of an
archives repository; and
(i) exercise such powers and perform such duties and functions delegated to

him or her by the Provincial Archivist in terms of section 26(3).

(8) Public records identified in a disposal authority as having enduring value, may,
subject to the regulations, be transferred to an archives repository when they have been
in existence for 20 years: Provided that —

(@) no other law requires such records to be kept in the custody of a particular
governmental body or person;
(b) the Provincial Archivist may, after consultation with the head of a
governmental body, identify such records which must —
() remain in the custody of a governmental body; or
(i) be transferred to an archives repository before they have been in
existence for 20 years; or
(c) the Provincial Archivist may defer the transfer of any public record.

Access to archivalia
21.(1) The Provincial Archivist must grant any member of public access to any archivalia
which is —

(@) a public record: Provided that —
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(i) such access is not prohibited in terms of the Promotion of Access to
Information Act, 2000 (Act No. 2 of 2000), or any other law governing
access to any public record;
(i) a period of 20 years has elapsed since the end of the year in which the
record came into existence; or
(iii) the Provincial Archivist has, upon request, granted access to such a
record in respect of which a period of less than 20 years has elapsed
since the end of the year in which the record came into existence; or

(b) non-public record, subject to any conditions agreed upon at the acquisition of

such record in terms of section 19.

(2) Notwithstanding subsection (1), the Provincial Archivist may refuse access to any
archivalia in his or her possession, if —
(a) the archivalia concerned is in a fragile condition and if it is impossible to grant
access to such archivalia in any other form;
(b) the conditions contemplated in subsection (1)(b) prohibit such access;
(c) any of the grounds for refusal of access to records contemplated in Chapter 4
of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000), prevail;
or
(d) access to such archivalia is prohibited in terms of any other law.

(3) Any person aggrieved by the decision of the Provincial Archivist contemplated in
subsection (2) may within 21 days appeal, in writing, in the manner prescribed to the
responsible Member of the Executive Council.

CHAPTER 8
ANNUAL PLANS AND REPORTS

Annual plans

22. The Provincial Archivist, after consultation with the Council, must, before the
beginning of any financial year or at such other time as the responsible Member of the
Executive Council may determine, submit to the responsible Member of the Executive
Council for approval, an annual plan of the Provincial Archives for each financial year
containing —
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(a) details of planned activities of the Provincial Archives for that financial year,;
(b) measurable objectives, expected outcomes, outputs, performance indicators
and targets; and

(c) such further information as the responsible Member of the Executive Council
may determine.

Annual reports

23.(1) The Provincial Archivist, after consultation with the Council, must, through the
responsible Member of Executive Council, table an annual report on the activities of the
Provincial Archives in the Provincial Legislature within five months after the end of each
financial year.

(2) The annual report contemplated in subsection (1) must —
(a) state the extent to which the Provincial Archives has achieved or advanced
the objects of this Act and the measurable objectives as set out in its annual
plan, as contemplated in section 22, during the financial year concerned;
(b) contain relevant performance information regarding the economic, efficient
and effective application of resources and specifically a comparison between
planned and actual performance indicators as set out in that annual plan; and
(c) contain a report —
(i) on all cases of unauthorised destruction of public records investigated
by the Provincial Archives; and
(i) providing the details of all governmental bodies in the Province that
have failed to comply with any provision of this Act.

CHAPTER 9
PROVINCIAL RECORDS MANAGEMENT POLICY

Provincial Records Management Policy
24. The responsible Member of the Executive Council must, after consultation with the
Council, develop, determine and approve a Provincial Records Management Policy.
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CHAPTER 10
GENERAL PROVISIONS

Regulations and notices
25.(1) The responsible Member of the Executive Council may, by notice in the Gazette
and after consultation with the Council, make regulations prescribing —
(a) any matter which is required or permitted to be prescribed in terms of this Act;
or
(b) any administrative or procedural matter necessary to give effect to the
provisions of this Act.

(2) The responsible Member of the Executive Council may, by notice in the Gazette —
(@) in consultation with the Member of the Executive Council responsible for
finance; and
(b) after consultation with the Council,
determine fees that the Provincial Archivist may charge for —
(i) the utilisation of certain facilities in the Provincial Archives; or
(i) any utilisation or reproduction of certain archivalia for commercial or

income generating purposes.

(3) The responsible Member of the Executive Council may, by notice in the Gazette after
the required consultation contemplated in subsections (1) and (2), as the case may be —
(a) amend;
(b) substitute;
(c) withdraw; or
(d) repeal,
any such regulation or notice.

Delegations
26.(1) The responsible Member of the Executive Council may delegate to the Head of
Department —
(a) any power conferred on the responsible Member of the Executive Council by
this Act, except the power, in terms of —
(i) section 25(1), to make regulations;
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(ii) section 25(2), to issue a notice determining fees; or

(iii) section 25(3), to amend, substitute, withdraw or repeal any

regulations issued in terms of section 25(1) or (2); or
(b) any duty imposed on the responsible Member of the Executive Council by this
Act, except any duty regarding the appointment and termination of office, of the
members of the Council contemplated in sections 9 and 12.

(2) The Council may delegate to the Provincial Archivist any power or duty conferred or
imposed on the Council by this Act.

(8) The Provincial Archivist may delegate to the head of an archives repository or any
member of staff of the Provincial Archives any power or duty conferred or imposed on
him or her by this Act.

(4) Any power or duty delegated in terms of subsection (1), (2) or (3) must be exercised
or performed subject to such conditions as the person or body that made the delegation

considers necessary.

(5) Any delegation in terms of subsection (1), (2) or (3) —
(@) must be in writing;
(b) may not prohibit the person or body that made the delegation from exercising
that power or performing that duty; and
(c) may at any time be withdrawn or amended in writing by that person or body.

General offences

27. (1) Any person who —
(@) wilfuly damages any public or non-public record in the control of a
governmental body; or
(b) otherwise than in accordance with this Act or any other law, removes,
destroys or erases any public or non-public record in the control of a
governmental body,

is guilty of an offence.
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(2) Any person who falsely claims that he or she is authorised to charge or collect fees
on behalf of or by direction of the Council or the Provincial Archives, is guilty of an
offence.

(3) Any person who obstructs or prevents the Provincial Archives or the Council,
including any officer or agent of the Provincial Archives or the Council, in the exercise of
any powers or function conferred in terms of this Act, is guilty of an offence.

Penalties
28. Any person convicted of an offence in terms of this Act is liable to a fine or to
imprisonment for a period not exceeding two years.

Repeal of law
29. The KwaZulu-Natal Provincial Archives Act, 2000 (Act No. 5 of 2000), is hereby

repealed.

Transitional arrangements and validation
30. (1) Any act, determination, designation, decision, matter or any other thing done,
made, taken, executed or carried out or purported to have been done, made, taken,
executed or carried out by the Provincial Archivist, an officer or member of staff of the
Provincial Archives, the responsible Member of the Executive Council in terms of or in
pursuance of the repealed KwaZulu-Natal Provincial Archives Act, 2000 (Act No. 5 of
2000), to the date of commencement of this Act, is not invalid by reason of —
(a) having been so done, taken, made, carried out, or executed before the date
of the coming into operation of the repealed KwaZulu-Natal Provincial Archives
Act, 2000;
(b) the regulations referred to in the repealed KwaZulu-Natal Provincial Archives
Act, 2000, not having been made and published by the responsible Member of
the Executive Council; and
(c) any procedure, process, requirement, condition or detail referred to in the
repealed KwaZulu-Natal Provincial Archives Act, 2000, not having been
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determined or prescribed by regulation, as contemplated in the repealed
KwaZulu-Natal Provincial Archives Act, 2000.

(2)(a) The appointment of any officer, employee or member of staff of the Provincial
Archives established in terms of section 2 of the repealed KwaZulu-Natal Provincial
Archives Act, 2000 (Act No. 5 of 2000), in terms of or in pursuance of the repealed
KwaZulu-Natal Provincial Archives Act, 2000, to the date of commencement of this Act,
is not invalid by reason of —
(i) having been made before the date of the coming into operation of the repealed
KwaZulu-Natal Provincial Archives Act, 2000;
(i) the regulations referred to in the repealed KwaZulu-Natal Provincial Archives
Act, 2000, not having been made or published by the responsible Member of the
Executive Council; or
(iii) any procedure, process, requirement, condition or detail referred to in the
repealed KwaZulu-Natal Provincial Archives Act, 2000, not having been
determined or prescribed by regulation, as contemplated in the repealed
KwaZulu-Natal Provincial Archives Act, 2000.
(b) A person who, on the day before the date of the commencement of this Act, was an
officer, employee or member of staff referred to in paragraph (a), is regarded as having
been appointed in terms of section 6 of this Act with the retention of all rights and
benefits.
(c) The person who, on the day before the date of commencement of this Act, was the
Provincial Archivist of the Provincial Archives established in terms of section 2 of the
repealed KwaZulu-Natal Provincial Archives Act, 2000, is regarded as having been
appointed as the Provincial Archivist in terms of section 4 of this Act with the retention of
all rights and benefits.

Short title
31. This Act is called the KwaZulu-Natal Archives and Records Service Act, 2011.
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MEMORANDUM ON THE OBJECTS OF THE KWAZULU-NATAL ARCHIVES AND
RECORDS SERVICE BILL, 2011

BACKGROUND

1. (@) The Province of KwaZulu-Natal has embarked on a process of rationalisation of
laws not only to clean its statue book, but also to ensure that all the constitutional
mandates of the Provincial Government are correctly recorded in various pieces of

legislation passed by the Provincial Legislature.

(b) It is against this background that the Department of Arts and Culture has also
reviewed the legislation governing the provision of archives and records management
service in the Province of KwaZulu-Natal. The said service is currently governed by the
KwaZulu-Natal Provincial Archives Act, 2000 (Act No. 5 of 2000), which came into
operation on the 18" of September 2008 by way of the Premier’s Notice published in the
Government Gazette Notice 201 of 18 September 2008.

(c) When the Premier determined the coming into operation of the above-mentioned Act,
he directed the Member of the Executive Council responsible for arts and culture in the
Province to review and rationalise the above-mentioned Act with a view to —

(i) consider promoting suitable amendments to the above-mentioned Act

and develop and publish Regulations to the said Act; or

(ii) consider promoting a new Act (and Regulations, if required) regarding

the subject matter of archives and records management service, thus repealing

the above-mentioned Act.

(d) The Department of Arts and Culture has, in accordance with the Premier’s directive,
embarked on a process of reviewing the above-mentioned Act. It was discovered,
during the review process, that extensive amendments and insertion of new provisions
into the Act would be required in order to properly rationalise the above-mentioned Act.
In this regard, the extent of the amendments was such that almost all the sections of the
Act had to be amended. In view thereof, the Department resolved that promoting a new
Bill (that once passed into law, would eventually repeal the current Act) presented it with
a better opportunity to properly rationalise legislation governing archives and records
management services in the Province; hence the decision to develop this Bill.
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SALIENT PROVISIONS OF THE BILL

2.1 The main objects of the Bill are to provide for the -
(a) establishment of the KZN Archives and Records Service;
(b) proper management and care of public records in the Province;
(c) preservation and use of archival heritage for the benefit of the
citizens of KwaZulu-Natal;
(d) the repeal of the KwaZulu-Natal Provincial Archives Act, 2000
(Act No. 5 of 2000); and
(e) incidental matters.

2.2 Chapter 2 of the Bill provides for the establishment of KZN Archives and
Records Services and it also provides for the objects and functions thereof.

2.3 Chapter 3 provides for issues associated with the appointment of the
Provincial Archivist and his or her staff. It also provides for the powers and

functions of the Provincial Archivist.

2.4 Chapter 4 provides for issues relating to —
(a) the establishment of the KZN Archives Advisory Council;
(b) the powers, duties and functions of the Council;
(c) the processes and procedures to be followed in the appointment of
the members of the Council;
(d) the meetings of the Council; and
(e) remuneration of the members of the Council.

2.5 Chapter 5 provides for the management and care of public records. In
particular it —

(a) provides that any governmental body wishing to transfer public records
from one place to another is required to approach the Provincial Archivist
for his prior approval;

(b) gives the Provincial Archivist inspection powers to demand to inspect any

site where public records are kept;

(c) provides the Provincial Archivist with powers to issue written
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directives and instructions to the heads of governmental bodies with
regards to the management and care of public records; and
(d) stipulates that each governmental body should appoint its own

records manager.

2.6 Chapter 6 provides for the acquisition of Non-Public Records with

enduring value.

2.7 Chapter 7 provides for —
(a) the establishment of archives repositories, determination of their
areas of jurisdiction and the appointment of heads of archives repositories;
(b) circumstances under which records may be transferred to archives
repositories; and
(c) conditions under which members of the public may access archivalia
(public or non-public records in the custody of archives repositories) and
grounds in terms of which the members of public may be denied access to

archivalia.

2.8 Chapter 8 provides for the tabling of Annual Plans and Reports to the
Legislature. This chapter also provides the Provincial Archives with an opportunity to
‘name and shame’ those governmental bodies that fail to adhere to the provisions of
this Act.

2.9 Chapter 9 provides for an enabling provision for the determination and
development of the Provincial Records Management Policy by the MEC.

2.10 Chapter 10 provides for the general provisions such as —
(a) the power of the MEC to make regulations;
(b) the power of the MEC to determine fees that the Provincial Archivist
may charge;
(c) delegation of powers and assignment of functions;
(d) general offences and penalties;
(e) the repeal of the KZN Provincial Archives Act, 2000 (Act No. 5 of 2000)

and the transitional arrangement associated therewith; and
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(f) the validation of any act that was executed by the Provincial Archivist prior to
the commencement of the KZN Provincial Archives Act, 2000 (Act No. 5 of 2000)

ORGANISATIONAL AND PERSONNEL IMPLICATIONS FOR PROVINCIAL
GOVERNMENT
3. None

FINANCIAL IMPLICATIONS FOR PROVINCIAL GOVERNMENT

4. Section 7 of the Bill provides for the establishment of an Advisory Council. An
additional amount of R174 000 00 (One hundred and seventy-four thousand Rand)
will be required in the 2011 / 2012 financial year in order to cover all operational costs
associated with the Advisory Council.

DEPARTMENTS / BODIES CONSULTED
5. Various key stakeholders, including experts in the field of archives and records
management and various representatives of governmental bodies envisaged in the Bill,
were invited to present verbal and written input on the draft Bill. Presentation of the Bill,
to the above-mentioned stakeholders, was made as follows:

(a) Pietermaritzburg - 16™ October 2009;

(b) Durban — 28" October 2009;

(c) uLundi — 30™ October 2009; and

(d) Ladysmith — 19" March 2010.

CONSTITUTIONAL IMPLICATIONS
6. None.
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No. 11 6 Oktober 2011

KWAZULU-NATAL WETSONTWERP OP DIE ARGIEF- EN REKORDDIENS,
201

Kennisgewing ingevolge Reél 194 van die Staande Reéls van die KwaZulu-Natal
Wetgewer

Kennisgewing geskied hiermee ingevolge Reél 194 van die Staande Reéls van die
KwaZulu-Natal Wetgewer dat die KwaZulu-Natal Wetsontwerp op die Argief- en
Rekorddiens, 2011 soos hieronder uiteengesit, by die voorgemelde Wetgewer ingedien
is en deur die Portefeuljekomitee oor Kuns en Kultuur oorweeg sal word. Die publiek
en ander belanghebbende groepe word uitgenooi om vertoé oor die vermelde
Wetsontwerp in te dien, welke vertoé gerig moet word aan:

Vir aandag: Mev M C Madondo
Die Sekretaris
KwaZulu-Natal Wetgewer
Privaatsak X9112
PIETERMARITZBURG
3200

E-pos: madondom@kznlegislature.gov.za

Vertoé moet haar bereik nie later nie as 15 dae vanaf die datum van hierdie publikasie.

N NAIDOO
Sekretaris van die KwaZulu-Natal Wetgewer
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KWAZULU-NATAL
WETSONTWERP OP DIE ARGIEF- EN REKORDDIENS, 2010
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WETSONTWERP

Om voorsiening te maak vir die instelling van die KwaZulu-Natal Argief- en
Rekorddiens; om voorsiening te maak vir die behoorlike bestuur en versorging
van publieke rekords in die provinsie KwaZulu-Natal; om voorsiening te maak vir
die instandhouding en gebruik van ’'n provinsiale argivale erfenis vir al die mense
van die provinsie KwaZulu-Natal; om die KwaZulu-Natal Provinsiale Wet op
Argiewe, 2000 (Wet No. 5 van 2000) te herroep; en om voorsiening te maak vir
aangeleenthede wat daarmee verband hou.

DAAR WORD soos volg deur die Provinsiale Wetgewer van die provinsie KwaZulu-Natal

bepaal.—
RANGSKIKKING VAN ARTIKELS

Artikel

HOOFSTUK 1

OMSKRYWINGS

1. Omskrywings

HOOFSTUK 2

KWAZULU-NATAL PROVINSIALE ARGIEF- EN REKORDDIENS (PROVINSIALE
ARGIEF)

2. Instelling van KwaZulu-Natal Provinsiale Argief- en Rekorddiens
3. Oogmerke en funksies van Provinsiale Argief

HOOFSTUK 3
PROVINSIALE ARGIVARIS EN PERSONEEL
4. Aanstelling van Provinsiale Argivaris
5. Bevoegdhede en funksies van Provinsiale Argivaris
6. Personeel van Provinsiale Argief
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HOOFSTUK 4
KWAZULU-NATAL ARGIEFADVIESRAAD
7. Instelling van KwaZulu-Natal Argiefadviesraad
8. Bevoegdhede, pligte en funksies van Raad
9. Samestelling van Raad
10. Onbevoegdheid om op Raad aangestel te word
11. Ampstermyn van raadslede
12. Vakatures, ontslag en bedanking uit amp van raadslede
13. Vergaderings van Raad
14. Onttrekking van raadslid
15. Komitees van Raad
16. Besoldiging van raadslede
17. Administratiewe en sekretariéle werk van Raad

HOOFSTUK 5
PUBLIEKE REKORDS

18. Bestuur en versorging van publieke rekords

HOOFSTUK 6
NIE-PUBLIEKE REKORDS

| 19. Verkryging van nie-publieke rekords

HOOFSTUK 7
BEWARING EN INSTANDHOUDING VAN, EN TOEGANG TOT, ARGIEFSTUKKE

20. Bewaring en instandhouding van argiefstukke
21. Toegang tot argiefstukke

HOOFSTUK 8
JAARPLANNE EN VERSLAE

22. Jaarplanne
23. Jaarverslae
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HOOFSTUK 9
PROVINSIALE REKORDBESTUURSBELEID

24. Provinsiale Rekordbestuursbeleid
HOOFSTUK 10
ALGEMENE BEPALINGS
25. Regulasies en kennisgewings
26. Delegasies
27. Algemene misdrywe
28. Strawwe
29. Herroeping van wet
30. Oorgangsreélings en bekragtiging
31. Kort titel
HOOFSTUK 1
OMSKRYWINGS
Omskrywings

1. In hierdie Wet, tensy uit die konteks anders blyk, beteken —

"argiefbewaarplek” enige argiefbewaarplek in artikel 20 bedoel;

"argiefstukke" die publiecke en nie-publieke rekords in die bewaring van n
argiefbewaarplek;

"beskikkingsmagtiging" 'n skriftelike magtiging uitgereik deur die Provinsiale
Argivaris ingevolge artikel 18(2) wat spesifiseer watter rekords bewaar moet
word of dokumente waaroor daar op n ander wyse beskik moet word;

"bewaring" die beheer van rekords gebaseer op die fisiese besit daarvan;

"Departement" die departement in die provinsie KwaZulu-Natal verantwoordelik
vir provinsiale argiewe;
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"Departementshoof" die persoon aangestel as die rekenpligtige beampte van
die Departement;

"elektroniese rekordstelsel" enige rekordstelsel waarin inligting by wyse van
rekenaartegnologie elektronies gegenereer en gestoor word;

"finansiéle jaar" die tydperk wat op 1 April van 'n spesifieke jaar in werking tree

en op 31 Maart van die volgende jaar eindig;

"Grondwet" die Grondwet van die Republiek van Suid-Afrika, 1996;

"hierdie Wet" ook die regulasies;

"hoof van ’n regeringsliggaam" die rekenpligtige beampte van 'n

regeringsliggaam of enige persoon wat as sodanig optree;

"keuring" die argivale funksie van die uiteindelike beskikking oor rekords te
bepaal;

"Koerant" die amptelike Provinsiale Koerant van KwaZulu-Natal,

"lid" 'n lid van die Raad in artikel 9 bedoel;

"lid van die Uitvoerende Raad verantwoordelik vir finansies" die lid van die
Uitvoerende Raad van die provinsie KwaZulu-Natal verantwoordelik vir finansies;

"nie-publieke rekord" 'n rekord wat deur 'n privaat individu of liggaam buiten 'n
regeringsliggaam, soos omskryf in hierdie Wet, geskep of ontvang word,;

"Portefeuljekomitee” die tersaaklike Portefeuljekomitee van die Provinsiale
Wetgewer verantwoordelik vir provinsiale argiewe;

"Provinsiale Argief' die KwaZulu-Natal Argief- en Rekorddiens ingestel
ingevolge artikel 2;
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"Provinsiale Regering" die regering van die provinsie;

"Provinsiale Wetgewer" die Wetgewer van die provinsie soos in artikel 105 van
die Grondwet bedoel, en het wetgewende magtiging vir die provinsie soos in
artikel 104(1) van die Grondwet bedoel;

"provinsie" die provinsie KwaZulu-Natal in artikel 103 van die Grondwet bedoel,
en "provinsiale" het 'n ooreenstemmende betekenis;

"publieke rekord" 'n rekord geskep of ontvang deur 'n regeringsliggaam in die

verrigting van sy funksies en die uitvoering van sy werksaamhede;

"Raad" die KwaZulu-Natal Argiefadviesraad in artikel 7 bedoel;

"regulasies" regulasies uitgevaardig ingevolge artikel 25;

"rekord" vasgelegde inligting ongeag die vorm of medium en sluit elektroniese
en digitale inligting in;

"rekordklassifikasiestelsel" 'n klassifikasieplan vir die identifisering,

rangskikking, stoor en oproep van rekords;

"regeringsliggaam" enige wetgewende, uitvoerende, regterlike of
administratiewe staatsorgaan, met inbegrip van enige statutére liggaam,
kommissie, direksie of raad in die provinsiale of plaaslike staatsfeer in die
provinsie KwaZulu-Natal;

"Uitvoerende Raad" die Uitvoerende Raad van die provinsie KwaZulu-Natal;

"verantwoordelike lid van die Uitvoerende Raad" die lid van die Uitvoerende

Raad van die provinsie verantwoordelik vir provinsiale argiewe; en

"voorgeskryf" voorgeskryf deur regulasie kragtens artikel 25, en "voorskryf" het
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'n ooreenstemmende betekenis.

HOOFSTUK 2
KWAZULU-NATAL ARGIEF- EN REKORDDIENS (PROVINSIALE ARGIEF)

Instelling van KwaZulu-Natal Provinsiale Argief- en Rekorddiens
2.(1) Die KwaZulu-Natal Provinsiale Argief- en Rekorddiens, hierna na verwys as die

Provinsiale Argief, word hiermee ingestel.

(2) Die Provinsiale Argief —
(a) is 'nkomponent binne die departement; en

(b) is nie 'nregspersoon nie.

Oogmerke en funksies van Provinsiale Argief

3. Die oogmerke en funksies van die Provinsiale Argief is —
(@) om publieke en nie-publieke rekords met blywende waarde in stand te hou vir
gebruik deur die publiek en die staat;
(b) om die toeganklikheid van argiefstukke in paragraaf (a) bedoel vir lede van
die publiek te fasiliteer, onderhewig aan hierdie Wet, die regulasies en enige
ander wet wat toegang tot die publieke rekords beheer;
(c) om die gebruik van argiefstukke in paragraaf (a) bedoel deur lede van die
publiek te bevorder;
(d) om die behoorlike bestuur en versorging van alle publieke rekords deur alle
regeringsliggame in die provinsie te verseker;
(e) om nie-publieke rekords met blywende waarde van provinsiale belang wat nie
meer toepaslik deur 'n ander instelling in stand gehou kan word nie, te versamel
met inagneming van die behoefte om aspekte van die volk se ervaring wat in die
verlede deur argiewe verwaarloos is, te dokumenteer,
() om provinsiale registers van nie-publieke rekords met blywende waarde in
stand te hou;

(g) om samewerking en kodrdinasie te bevorder tussen instellings wat nie-
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publieke rekords met blywende waarde in bewaring het;

(h) die versameling van verbale en oudiovisuele argivale materiaal te inisieer en
kodrdineer;

() om deel te neem aan die Nasionale Geoutomatiseerde Argivale
Inligtingherwinningstelsel ingevolge artikel 3(e) van die Wet op die Nasionale
Argief- en Rekorddiens van Suid-Afrika, 1996 (Wet No. 43 van 1996);

(j) om 'n bewustheid van argiewe en rekordbestuur te bevorder,

(k) om argivale en rekordbestuursaktiwiteite in die provinsie aan te moedig en
organiseer; en

() om die instandhouding en gebruik van die provinsiale argivale erfenis oor die

algemeen te bevorder.

HOOFSTUK 3
PROVINSIALE ARGIVARIS EN PERSONEEL

Aanstelling van Provinsiale Argivaris

4.(1)(a) Die Provinsiale Argief moet deur 'n Provinsiale Argivaris bestuur word, aangestel
deur die verantwoordelike lid van die Uitvoerende Raad ingevolge die Staatsdienswet,
1994 (Proklamasie No. 103 van 1994).

(b) Die Provinsiale Argivaris, as hoof van die Provinsiale Argief as 'n komponent binne
die Departement, doen aan die departementshoof verslag.

(2) Die Provinsiale Argivaris aangestel ingevolge subartikel (1) moet —
(a) 'ntoepaslike en geskikte persoon wees; en

(b) oor toepaslike kwalifikasies en ervaring in argiewe en rekordbestuur beskik.

Bevoegdhede en funksies van Provinsiale Argivaris

5.(1) Die Provinsiale Argivaris moet —
(a) verantwoordelik wees vir die bestuur van die Provinsiale Argief;
(b) sodanige maatreéls tref as wat nodig is om argiefstukke in stand te hou, te
bewaar, te rangskik, te beskryf en te herwin;

(c) inligting, konsultasie, navorsing en ander dienste verskaf wat verband hou
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met die bestuur, instandhouding en bewaring van, en toegang tot, argiefstukke;
(d) met spesiale klem op aktiwiteite wat ontwerp is om uit te reik na minder
bevoorregte sektore van die gemeenskap, inligting rakende argiefstukke
bekendmaak by wyse van publikasies, uitstalings en die uitleen van
argiefstukke;
(e) onderhewig aan artikel 17, administratiewe en sekretariéle bystand aan die
Raad verskaf; en
(f) oor die algemeen —
(i) sodanige ander stappe doen en sodanige ander handelinge uitvoer as
wat redelikerwys nodig of bevorderlik mag wees vir die bereiking van die
oogmerke van hierdie Wet; of
(i) enigiets doen wat —
(aa) redelikerwys nodig of wenslik is vir; of
(bb) gepaard gaan met of aanvullend is vir,
die effektiewe uitoefening van sy of haar bevoegdhede, en die effektiewe
verrigting of uitvoering van sy of haar funksies of pligte ingevolge hierdie
Wet.

(2) Die Provinsiale Argivaris kan —
(@) opleiding in argivale tegnieke, bestuur en instandhouding van rekords
verskaf;
(b) met ander organisasies saamwerk wat in argivale aangeleenthede of die
bestuur van rekords belangstel;
(c) professionele en tegniese bystand verskaf ten bate van argivale
werksaamhede en die argivale gemeenskap;
(d) onderhewig aan artikel 18(9) enige regeringsliggaam in die provinsie
kwytskeld van enige bepaling van hierdie Wet;
(e) 'n hoof van 'n regeringsliggaam gelas om sodanige verslae as wat die
Provinsiale Argief van tyd tot tyd mag vereis, voor te Ié of te verskaf;
() van 'n persoon wat van enige publieke rekord in bewaring by die Provinsiale
Argief gebruik gemaak het terwyl hy of sy vir 'n publikasie of tesis navorsing
gedoen het, vereis om 'n afskrif van die publikasie of tesis aan die Provinsiale
Argief te skenk; en
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(9) onderhewig aan artikel 25(2), fooie te hef vir —
(i) die benutting van sekere fasiliteite in die Provinsiale Argief; en
(i) die benutting of reproduksie van sekere argiefstukke vir kommersiéle
of inkomstegenereringsdoeleindes.

Personeel van Provinsiale Argief

6. Die Provinsiale Argivaris moet, in die verrigting of uitvoering van sy of haar funksies
en pligte ingevolge hierdie Wet, bygestaan word deur beamptes en werknemers wat
ingevolge die Staatsdienswet, 1994 (Proklamasie No. 103 van 1994) in die Departement
aangestel is.

HOOFSTUK 4
KWAZULU-NATAL ARGIEFADVIESRAAD

Instelling van KwaZulu-Natal Argiefadviesraad
7.(1) 'n Adviesraad word hiermee ingestel wat as die KwaZulu-Natal Argiefadviesraad
bekend sal staan.

(2) Die Raad is nie 'n regspersoon nie.

Bevoegdhede, pligte en funksies van Raad

8. Die Raad moet —
(a) die verantwoordelike lid van die Uitvoerende Raad adviseer aangaande enige
aangeleentheid wat met die werking van hierdie Wet verband hou;
(b) die Provinsiale Argivaris adviseer aangaande die bevordering van die oogmerke
en funksies van die Provinsiale Argief;
(c) die Openbare Beskermer raadpleeg oor ondersoeke van ongemagtigde
vernietiging van rekords wat andersins kragtens hierdie Wet beskerm is;
(d) enige aangeleentheid wat verband hou met die instandhouding van publieke
rekords in die provinsie ondersoek en aanbevelings daaroor aan die
verantwoordelike lid van die Uitvoerende Raad maak; en
(e) oor die algemeen enigiets doen wat —
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(i) redelikerwys nodig of wenslik is vir; of

(i) gepaard gaan met of aanvullend is vir,
die effektiewe uitoefening van sy of haar bevoegdhede, en die effektiewe verrigting
of uitvoering van sy of haar funksies of pligte ingevolge hierdie Wet.

Samestelling van Raad

9.(1) Die Raad bestaan uit —
(@) nie minder nie as vyf en nie meer nie as sewe lede aangestel deur die
verantwoordelike lid van die Uitvoerende Raad; en
(b) die Provinsiale Argivaris, as 'n ex officio-lid van die Raad, sonder stemreg by
sy vergaderings.

(2) Lede van die Raad moet —
(a) toepaslike en geskikte persone wees wat in die beste belang van die
provinsie sal dien;
(b) gekenmerk word deur hul onafhanklikheid, onpartydigheid en regverdigheid;
en
(c) gesamentlik beskik oor —
() die tersaaklike kennis, kwalifikasies of ervaring op die volgende
terreine of dissiplines —
(aa) argiewe en rekordbestuur;
(bb) instandhouding of bewaring van rekords;
(cc) inligtingstegnologie;
(dd) etnografiese geskiedenis; en
(ee) regte; en
(i) enige ander vaardighede, kundigheid, ervaring of kwalifikasies wat na
die mening van die verantwoordelike lid van die Uitvoerende Raad tot

voordeel van die Raad mag wees.

(8) By aanstelling van lede van die Raad moet die verantwoordelike lid van die
Uitvoerende Raad verseker dat —

(a) historiese ongelykhede aangespreek word; en
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(b) die Raad gesamentlik oor die nodige en toepaslike kennis, kwalifikasies,

ervaring, vaardighede en kundigheid beskik.

(4) Die verantwoordelike lid van die Uitvoerende Raad moet, by wyse van kennisgewing
in die Koerant en in ten minste twee koerante met wye sirkulasie in die provinsie,
belanghebbende partye binne die provinsie uitnooi om kandidate te benoem om as lede

van die Raad te dien.

(5) Die uitnodiging om benoemings ingevolge subartikel (4) moet —
(a) die benoemingsprosedure;
(b) die vereistes vir benoeming;
(c) die datum waarop n benoeming deur die verantwoordelike lid van die
Uitvoerende Raad ontvang moet word; en
(d) die wyse waarop bewys van aanvaarding van benoeming deur benoemdes
voorgelé moet word,

vermeld.

(6) Die verantwoordelike lid van die Uitvoerende Raad moet n keurpaneel aanstel,
bestaande uit —
(a) senior departementele beamptes; en
(b) enige ander persoon wat die verantwoordelike lid van die Uitvoerende Raad
as geskik beskou, om —
(i) al die benoemings te hersien,
(i) 'nkortlys op te stel of die benoemdes te evalueer of onderhoude met

hulle te voer; en
(iii) aanbevelings aan die verantwoordelike lid van die Uitvoerende Raad

oor die benoemdes te maak.

(7) Die verantwoordelike lid van die Uitvoerende Raad moet, onderhewig aan subartikel
(6), die lede van die Raad aanstel en —

(a) een van die lede van die Raad as die voorsitter; en

(b) een van die lede van die Raad as die adjunkvoorsitter,

aanstel.
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(8) Die verantwoordelike lid van die Uitvoerende Raad moet die name van die persone
wat op die Raad aangestel is, in die Koerant en in ten minste twee koerante met wye
sirkulasie in die provinsie publiseer, onmiddellik nadat sodanige persone skriftelik van
hul aanstelling op die Raad in kennis gestel is.

(9) Die verantwoordelike lid van die Uitvoerende Raad moet, binne twee maande na die
aanstelling van lede van die Raad, die Uitvoerende Raad en die Portefeuljekomitee inlig

oor die name van die aangestelde lede met inbegrip van hul aanstellingstermyn.

(10) Hierdie artikel is met die nodige veranderinge op die vul van 'n vakature op die Raad

van toepassing.

Onbevoegdheid om op Raad aangestel te word
10.(1) 'n Persoon is onbevoeg om op die Raad aangestel te word of om op die Raad te
bly, indien hy of sy —
(a) 'n ongerehabiliteerde insolvent is of word,
(b) deur n bevoegde hof geestelik siek verklaar is of word;
(c) 'n persoon onder kuratorskap is;
(d) te eniger tyd uit 'n vertrouensamp verwyder is as gevolg van wangedrag wat
diefstal of bedrog insluit; of
(e) skuldig bevind en gevangenisstraf opgelé is sonder die keuse van ‘n boete,
buiten dat die verantwoordelike lid van die Uitvoerende Raad 'n vonnis mag
kondoneer indien sodanige benoemde, op 'n wyse wat ooreenstem met artikel
106(1)(e) van die Grondwet, volle besonderhede van die misdryf in 'n beédigde

verklaring verklaar.

(2) Onbevoegdheid ingevolge subartikel (1)(e) eindig vyf jaar nadat die vonnis voltooi is.

Ampstermyn van raadslede

11.(1) Persone aangestel op die Raad beklee die amp vir 'n tydperk van vyf jaar of
sodanige korter tydperk soos deur die verantwoordelike lid van die Uitvoerende Raad
bepaal en is, onderhewig aan artikel 9, verkiesbaar vir heraanstelling by die verstryking
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van sodanige tydperk.

(2) Geen persoon mag heraangestel word nadat hy of sy vir meer as twee
opeenvolgende termyne op die Raad gedien het nie.

Vakatures, ontslag en bedanking uit amp van raadslede
12.(1) 'n Lid van die Raad moet die amp ontruim indien hy of sy onbevoeg raak soos in
artikel 10 bedoel.

(2) Die verantwoordelike lid van die Uitvoerende Raad kan, nadat 'n geleentheid aan die
lid gebied is om sy of haar saak te stel, die ampstermyn van sodanige lid te eniger tyd
beéindig indien, na sy of haar mening, daar grondige redes is om dit te doen.

(3) 'n Lid moet sy of haar amp ontruim indien hy of sy sonder vooraf toestemming van
die Raad afwesig is van drie opeenvolgende vergaderings van die Raad waarvoor
redelike kennis persoonlik of per pos aan daardie lid gegee is.

(4) 'n Lid kan uit sy of haar amp bedank deur nie minder nie as 30 dae skriftelike kennis
aan die verantwoordelike lid van die Uitvoerende Raad te gee.

(5) Die verantwoordelike lid van die Uitvoerende Raad kan van die
bedankingskennisgewing in subartikel (4) bedoel, afsien, indien sodanige afsiening nie

nadelig sal wees vir die doeltreffende funksionering van die Raad nie.

(6) Wanneer 'n vakature op die Raad ontstaan, moet die verantwoordelike lid van die
Uitvoerende Raad, onderhewig aan artikel 9, 'n persoon aanstel om sodanige vakature
te wvul vir die onverstreke gedeelte van die ampstermyn van die lid in wie se plek

sodanige persoon aangestel is.

(7) Die verantwoordelike lid van die Uitvoerende Raad kan —
(a) onderhewig aan subartikel (2);
(b) na oorleg met die Uitvoerende Raad; en
(c) onderhewig aan die tersaaklike bepalings van die Wet op die Bevordering van
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Administratiewe Geregtigheid, 2000 (Wet No. 3 van 2000),

die aanstelling beéindig van —
(i) al die lede van die Raad; of
(i) die meerderheid van die lede van die Raad, welke beéindiging die
Raad buite werking mag stel.

(8) In die geval dat die verantwoordelike lid van die Uitvoerende Raad sy of haar
bevoegdhede ingevolge subartikel (7) uitoefen, kan hy of sy, ongeag die prosedure vir
die aanstelling van die lede van die Raad uiteengesit in artikel 9, onderhewig aan artikel
9(2) en (3), persone aanstel om op 'n tussentydse basis as lede van die Raad te dien:
Met dien verstande dat —
(a) die persone aangestel ingevolge hierdie subartikel nie op die Raad mag bly
vir 'n tydperk van meer as 90 dae na hul aanstellingsdatum nie; en
(b) die verantwoordelike lid van die Uitvoerende Raad, onderhewig aan artikel 9,
die lede van die Raad binne 90 dae na die aanstelling in hierdie subartikel
bedoel, moet aanstel.

Vergaderings van Raad

13.(1)(a) Die verantwoordelike lid van die Uitvoerende Raad moet die eerste
vergadering van die Raad belé.

(b) Die Raad moet daarna so dikwels as wat nodig is, vergader, maar ten minste drie

keer per jaar op sodanige tye en plekke wat die Raad mag bepaal.

(2) Elke lid van die Raad moet skriftelik van elke vergadering in kennis gestel word ten
minste 14 dae voor sodanige vergadering, en sodanige kennisgewing moet 'n agenda vir
die voorgenome vergadering bevat.

(3) Indien die voorsitter en die adjunkvoorsitter van die Raad afwesig is van enige
vergadering van die Raad, kan die lede teenwoordig by daardie vergadering 'n lid uit eie
geledere verkies om by daardie vergadering voor te sit.

(4) 'n Spesiale vergadering van die Raad kan belé word op versoek van —
(a) die voorsitter; of
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(b) die meerderheid van die lede van die Raad by wyse van 'n skriftelike petisie,
waarna die voorsitter elke lid van die Raad skriftelik in kennis moet stel van die
tyd en plek van die spesiale vergadering.

(5) 'n Kworum vir 'n vergadering van die Raad is 'n meerderheid van sy lede.

(6) Enige besluit van die Raad moet deur 'n meerderheidstem van die lede teenwoordig
by enige vergadering van die Raad geneem word en, in die geval van 'n staking van
stemme ten opsigte van enige aangeleentheid, het die lid wat op die betrokke
vergadering voorsit die beslissende stem buiten sy of haar gewone stem as 'n lid van die
Raad.

(7) Geen besluit van die Raad is ongeldig slegs as gevolg van 'n vakature op die Raad
nie: Met dien verstande dat die besluit geneem word deur die vereiste meerderheid van
die lede van die Raad wat teenwoordig is en daarop geregtig is om as lede van die Raad
te sit.

(8) Die verrigtinge van alle vergaderings van die Raad moet behoorlik vasgelé,

genotuleer en op Iéer gehou word.

(9)(a) Die notule van die vorige vergadering moet aan die begin van elke vergadering
gelees word.

(b) Die notule kan beskou word as gelees indien afskrifte daarvan voor die vergadering
aan die lede van die Raad verskaf is.

(c) Die voorsitter mag slegs die notule teken wanneer besware of korreksies hanteer is.

(10) Die voorsitter moet besluit oor kwessies van orde of prosedure: Met dien verstande
dat indien enige lid beswaar maak teen enige sodanige besluit, die kwessie tot
stemming gebring moet word en die besluit van die meerderheid van die lede is finaal en
bindend vir die Raad.

(11) n Lid van die Raad wat 'n belang het met betrekking tot enige aangeleentheid wat op
'n vergadering van die Raad bespreek word, wat hom of haar redelikerwys kan verhoed
om sy of haar pligte op 'n regverdige, onbevooroordeelde en behoorlike wyse uit te voer,
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moet hom- of haarself van sodanige vergadering onttrek.

(12) Enige personeellid van die Provinsiale Argief kan, op uitnodiging van die Raad, n
vergadering van die Raad bywoon.

(13) Die Raad kan enige persoon uitnooi om enige van sy vergaderings by te woon.

Onttrekking van raadslid

14.(1) ) n Lid van die Raad moet hom- of haarself van enige aangeleentheid of
verrigtinge onttrek indien hy of sy, 'n familielid of nabye medewerker 'n finansiéle of ander
belang in die uitslag van 'n besluit deur die Raad het of redelikerwys verwag kan word
om te hé.

(2) Enige persoon kan 'n verbale of skriftelike aansoek indien dat 'n lid van die Raad
hom- of haarself moet onttrek indien daardie persoon rede het om te glo dat die lid van
die Raad 'n familielid of nabye medewerker het of redelikerwys verwag kan word om 'n
finansiéle of ander konflik van belang in die uitslag van 'n besluit deur die Raad te hé.

(8) n Persoon wat aansoek soos vermeld in subartikel (2) doen, moet redes vir sy of

haar versoek verskaf.

(4) In die geval van 'n aansoek vermeld in subartikel (2), moet die voorsitter van die
Raad oor die aangeleentheid beslis, buiten dat die aangeleentheid deur die
adjunkvoorsitter beslis moet word in gevalle waar die aansoek met die voorsitter van die
Raad verband hou.

(5) Enige verklaring wat ingevolge subartikel (1) gemaak word, moet in die notule van
die betrokke vergadering genotuleer word.

(6) Indien dit later blyk dat die Raad 'n besluit geneem het, gegrond op 'n aangeleentheid
met betrekking waartoe 'n lid versuim het om 'n belang in subartikel (1) bedoel te
verklaar, is sodanige besluit deur die Raad ongeldig.
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(7) Vir die doeleindes van hierdie artikel —

(@) sluit n “nabye medewerker’ in, maar is nie beperk nie tot, 'n
besigheidsvennoot of werkgewer; en
(b) sluit n “familielid” in, maar is nie beperk nie tot —
() 'neggenoot van nlid van die Raad,;
(i) 'n lewensmaat in 'n gewoonteverbintenis of 'n persoon met wie 'n lid van
die Raad saamwoon of leef asof hulle getroud is; of

(iii) 'nkind, ouer of broer of suster van 'nlid van die Raad.

Komitees van Raad

15.(1) Die Raad kan een of meer komitees aanstel, nie beperk tot sy eie lede nie, om
hom by te staan in die uitoefening van sy bevoegdhede en die uitvoering en verrigting
van sy pligte en funksies.

(2) Enige komitee aangestel ingevolge subartikel (1) moet onder voorsitterskap van 'n lid
van die Raad wees.

(3) 'n Komitee in subartikel (1) bedoel, moet sodanige pligte en funksies uitvoer en verrig
soos deur die Raad bepaal.

(4) Die Raad kan, te eniger tyd, sodanige komitee ontbind of hersaamstel.

(5) Die Raad —
(@) kan enige van sy bevoegdhede, pligte of funksies aan 'n komitee aangestel
ingevolge subartikel (1) delegeer;
(b) word nie vrygeskeld van die uitoefening, uitvoering of verrigting van enige
bevoegdheid, plig of funksie aldus gedelegeer nie; en
(c) kan enige besluit van 'n komitee wysig, hersien of terugtrek.

(6) Enige gedelegeerde of aangewese bevoegdheid, plig of funksie uitgeoefen, uitgevoer
of verrig deur 'n komitee word beskou as deur die Raad uitgeoefen, uitgevoer of verrig.
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