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GENERAL NOTICE

NOTICE 254 OF 2008

DEPARTMENT OF MINERALS AND ENERGY

DRAFT PETROLEUM PIPELINE REGULATIONS FOR PUBLIC COMMENT

1. I, Ms Buyelwa P Sonjica, Minister of Mineral and Energy, hereby invite comments to be
submitted to the Department on the Draft Petroleum Pipelines Regulations.

2. Comments must be submitted in writing.
3. Comments can be hand-delivered, posted, facsimiled or e-mailed_ to the Department.

4. Physical address: Department of Minerals and Energy
Mineralia CGentre
234 Visagie Street (c/o Andries and Visagie Streets)
Pretoria

5. Postal address: Department of Minerals and Energy
Private Bag X59
Pretoria
0001
For attention of Mrs E Marabwa, Room F403
Mr T Motloung, Room F406

6. Facsimile Number: (012) 320 2105/ 322 8570

7. E-mail address: elizabeth.marabwa@dme.gov.za

tebogo.motloung@dme.gov.za

8. Comments must be submitted to the Department of Minerals and Energy not later than
16h30, 29 February 2008.

9. A stakeholder consultation on these Regulations will be held on 07 March 2007, 10H00
at the following address:
Department of Minerals and Energy
Mineralia Centre
Conference Room Number 3
234 Visagie Street (c/o Andries and Visagie Streets)
Pretoria
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DEPARTMENT OF MINERALS AND ENERGY

No. R. Date

DRAFT REGULATIONS IN TERMS OF THE PETROLEUM PIP
(Act No. 60 of 2003)

ELINES ACT, 2003

o

2003).
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Definitions
1. In these Regulations any word or expression to which a meaning has been
assigned in the Act shall have the meaning so assigned and, unless the context
indicates otherwise —
e

/,.

oy
as defined in the Promotion

‘administrative action” means an “administrative action-
of Administrative Justice Act, 2000 (Act No. 3 of 2000)§‘ajs:"éménded\:

“

*y

\,L\‘,\
‘environment” means “environment” as defned in sectlon 1(1)\of\ the National

as amended,\
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Conditions of a licence
2. (1)  Any person aggrieved by a condition imposed by the Authority in terms of

section 20(1) of the Act, may apply to the Authority in writing to have such

condition amended or deleted.

(2)  An application contemplated in sub-regulation (1) must contain the

following information:
(a) The name of the licensee to which the

(b) the licence number of the li
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Third party access to storage facilities
3. (1) A storage facility licensee must submit such information to the Authority as

may be required by the Authority to determine uncommitted capacity and
allow free access to the applicable records and facilities by the Authority

or its duly authorised representative, including gofﬁghltants.

(2)  The information referred to in sub-regulatian (1 )"ﬁhst—

(a) be submitted via electronjc‘/m-all or telefax in a fo\rngatxigetermlned by

the Authority; < AN AN
N, . ’ P
ey \./l .

(b)  be submitted .on the last THiJrsday of every month or if the last
Thursday falls on a pubhc hollday, then on the preceding business
day and must pertam to the requested capacny for the following 90
cal 4dar days and %, e T

(4) i"‘a:'-'\:\:orage Ilcensee must keep records of the information contemplated in

sub- regulat|ons (1) and (3) for a period of two years.
(5) A storage facility licensee must, if so required by a third party, allow
access to uncommitted capacity in a storage facility on commercially

reasonable terms.
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(6) Storage facility licensees must lodge with the Authority their allocation
mechanism for uncommitted capacity within three months of receipt of a
licence or, in the case of storage licences granted prior to the
commencement of these regulations, within three months of these

regulations coming into effect

(7) Allocation mechanism contemplated in su ’C,g lation (6) must be

published on the storage licensee’s websi a written copy must be

(8)  Allocation mechanism contem i ulation (6) mustinclude—

(a) a tariff schedule;

{c) apply a first come, first serve principle;

(d) follow a use-it-or-lose-it principle;
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(e) not discriminate on any grounds as contemplated in section 21 of the
Act; and

() be technically feasible.

(10) The Authority must, in determining uncommitted capacuty consider

the information contemplated in sub-regulation’. (9) and in addition also

consider—-

nreasonably

4. (1) The Authonty must when setting tariffs for petroleum pipelines—

(a) eneure that’ he: tari jnc}*e se with increasing distance over which
"”t‘ : ,petroleun; products at
(b)) cons;der batch size;
(c) make tanff decnsmns that are consistent with Government's published
- secunty of supply policy;
. (d) con5|der funding requirements; and
(e): conSuder any other relevant matter.

(2) The tariffs set by the Authority must enable the licensee to—

(a) recover the operational and maintenance costs of the pipeline in the

year in which they are incurred;
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(b) recover capital investment and make profit thereon commensurate
with the risk; and

(c) rehabilitate land used in connection with a licensed activity .
(3)If the recovery of the costs conternplated in sub-regulation (2) (a) results in

fity must direct  that

iod of more than a year.

increase of real tariffs by more than 10%, the A

the recovery of such costs be effected over.a

(5) The allowable rate of return for lic

expected efficient weﬁg

(b) ma nfénance expenses;

(c) depreciation expenses;

(d) allowance for a reasonable return on working capital and net assets
which should be determined based on the assets’ historical book
value less accumulated depreciation; and

(e) other applicable obligations.
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(7)In determining depreciation expenses, the Authority must, except in cases
where deemed inappropriate—

{a} use a straight line methodology; and

licence, whichever comes first.

(8) Licensees must provide sufficient informa

»gperation of the pipeline; and

ted in sub-regulation (a), or any other time

loading:facilities, consider—
(a) batch size;

{b) the capacity to take petroleum into a storage facility and the capacity
to discharge petroleum from that facility;
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(c) the throughput capacity of storage facilities or loading facilities;
(d) any other relevant matter.
(2)  The provisions of regulation 4(2), (3), (4), (5), (6) and (7) apply, subject to

the changes required by the context, to the approval of tariffs for loading
and storage facilities. £

s of contracts signed

(3)

with customers.

Rendering of information to Authority

6. (1) Licensees must submit to the - in addition to any other

the Authority, the following

same time each day in that month as may be required by the

Authority; and

(c) in the case of loading facilities, annually, the average monthly

volumes of petroleum products loaded and discharged.
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(2)

(3

)

A licensee must submit electronically on or before the end of May each

year, the information contemplated in sub-regulation (1) for the preceding

year ending on 31 March, together with —

(a)

(b)

(c)

Licensees must repo

(b)

()

a copy of any report made to an inspector in compliance with section
24 of the Occupational Health and Safety Act 1993 (Act No. 85 of
1993);

the encroachment on servitt

servitude.

\A request fefé?nred to sub-regulation (1) must contain the following
,mformatlon

(a)-

"the reason for the request;

5,

evidence of attempts to acquire the land or right in, over or in

respect of such land, by agreement with the owner;

reasons for failures to reach agreement with the owner of the land or

a holder of any right in, over or in respect of such land;

10
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3)

(d)

(e)

M

(g)

(®)

reasons why the land is required by the licensee;

reasons why the acquisition of the land is in the public interest and
will enhance the Republic’'s petroleum pipeline infrastructure;

fing an application for‘@xpropriation, be

0

-other affected persons who must be invited by means of a
notice contemplated in paragraph (b); and

publish a notice setting out the date, time and venue of the hearing
at least two weeks in advance in a newspaper circulating in the
area in which land, or any right in, over or in respect of land is
situated.

11
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(6)  An expropriation award made by the Authority must be accompanied by a

recommendation regarding compensation.

(8) If a party does not accept the Authority’s recommendation regarding

compensation, that party may approach a cou determine the amount

{7) The Authority must make a decision
regulation (4).

(8)  The acquisition, ame
decision of the Author
of the legisl

-
% s

(9) The dwner of any.land or any right in, over or in respect of such land

a5
-,

have not been exercised for a continuous period of three years; or

(c) for any other lawful reason.

12
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Mechanisms to promote historically disadvantaged South Africans

8.

(1) Applicants for licences or existing licensees must provide information to
the Authority regarding the commercial arrangements made for the
participation of historically disadvantaged South Africans in the licensees’
activities.

T,
7
~

(2) The information contemplated in sub- regulatlon (1) must include—

e
4 /‘M \\

(a) the number of shareholders from hlstorlcally disadvantaged
background and their respe'tive sharehold:ng in the\company that

holds or will hold the Ilcence«-‘

(b) the numbers and positions of h|stor|cally disadvantaged South

S

Africans who aré*members»of the Board of Directors of the company

that holds or will hoId the I|cense ~. ""\: >
R \ '\ / “‘\\A .
o \x \ / ™~
RN e

(d)

‘*»s“
more\than 50% ownership by historically disadvantaged South

Africans: :

(e) npr&? of compliance with the Employment Equity Act, 1998 (Act No.
55 of 1998); and

() the plans for and actions taken to develop historically disadvantaged
South Africans in the petroleum sector through training, procurement

and enterprise development.

13
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3)

Rehabilitation of land

@) Licensees must, not less than SIX months prior to termination,
EN

rellnqwshment or abandonment of Ilcensed KXact|V|t|es submit to the

9.

(2)

(b) t

" (0

The Authority must utilize the information provided in terms of
sub-regulation (1) in such a manner so as to facilitate ownership, control
or management of operations of petroleum pipelines, storage facilities and
loading facilities by historically disadvantaged South Africans.

,( S

The plan contemplated |n sub- regﬂulatlon (1) must include information

regarding— R

(d) an environmental impact assessment of the termination and

3)

4

The Authority may approve the plan contemplated in sub-regulation (1)
subject to any condition or amendment that the Authority may determine.

The authority must require the licensee to provide financial security for
rehabilitation purposes and the composition and amount of such security.

14
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(5)

(6)

)

(8)

Financial security contemplated in sub-regulation (4) may be in any form
acceptable to the Authority and may only be used with the approval of the
Authority.

The Authority may, in writing, at any time, require written confirmation from
a licensee that it is in compliance with the requirements of the National
Environmental Management Act, 1998 (Act No. 1%7 of 1998).

The Authority may require written proof from censee that the

authority responsible for administering th% ct referted to in sub-regulation
(6) has approved the environmentgiﬂ ipact assessmént required by the

Act in question.

The Authority may not, before it is in kf a cerlificate from an

independent consu competent onduct environmental impact

assessments fdance with =" frovisions of the National
07 of 1998), stating that

nt to the termination of a

‘licensees concerned must meet at least once a year

ay be necessary to—

(b) review the number and causes of damage to petroleum pipelines in

the preceding year;

15
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(c) review the time lines contemplated in sub-regulation (1) including the

contact details of their respective responsible persons;

(d) review the extent of encroachment on petroleum pipelines servitudes

and the measures taken to prevent such encroachment;

(e) review the steps taken by the local autho convey knowledge of

the existence of petroleum pipelin ervitudes to all relevant

divisions of the local authority; and *

(f) review the local authorities future development plai so far as

(2)

Fair administrat

11. Ar
~conducte
‘accordance witl

fai
of 20

ss subject tothe promotion of the Administrative Justice Act,2000(Act No.3

Mediation

12. (1) A request for the Authority to act as a mediator must be made in writing

and must set out the nature of the dispute between the parties.

16
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(2) A suitable person recommended for appointment as a mediator in terms of
section 30(2) (a) of the Act must be so appointed within 10 working days
of receipt of the request by the Authority.

(3) At the commencement of mediation, the appointed mediator must—

(a) inform the parties that he or she doe “have any conflict of
f

interest;
(b) inform the parties about the o idnner in which the

(c) inform the parties how the fees :iféai V, to be paid by the parties for
4 ined and to whom payments

parties “t0 the dispute with regard to
efore proceeding with the mediation.

Arbitratio

13 ority to act as an arbitrator must be made in writing

ut the nature of the dispute between the parties.

(2) suita erson recommended for appointment as an arbitrator in terms
30(2) (a) of the Act must be so appointed within 10 working
days of receipt of the request by the Authority.

(3) At the commencement of arbitration, the appointed arbitrator must—

17
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(4)

)

(6)

(a

(b)

(c)

(d)

(e)

inform the parties that he or she does not have any conflict of

interest;

inform the parties about the procedure and manner in which the

arbitration will be conducted:

o the dispute with regard to

secure agreement from the partl
paragraphs (a) to (d) before proceedmg with the arbitration.

1»\

The party |n|t1at|ng a drspute the appllcant shall subm|t to the arbitrator and to

the other party |nvolved +4n the dlspute the respondent a written statement

including tbe__ﬁf»ollowmg information:

‘ya

- 'ﬁ‘r.“' . .
:of the person who will represent the claimant

The respondent must, after receipt of the statement referred to in

Sub-regulation( 4), submit a written statement of defence to the arbitrator and the

applicant by a date determined by the arbitrator.

During arbitration proceedings, any party may amend or supplement its

18



STAATSKOERANT, 15 FEBRUARIE 2008 No. 30776 23

claim, counterclaim or defence, unless the arbitrator considers it inappropriate to
allow such amendment or supplement, because of the party’s delay in making it,
if it would be prejudicial to the other parties or because of any other

circumstances.

(7) A party may not amend or supplement a claim or counterclaim if the

amendment or supplement would fall outside the sg of the agreement to

arbitrate.
(8)

(9)

(10)

(11)

(12) Documents or information suﬁplied to the arbitrator by one party must, at

the same time, be § pplied by that party to the other party or parties.

(13) Each party shafi have the burden of proving the facts relied on to support
its claim or defence.
(14) At any time during the proceedings, the arbitrator may order parties to
produce other documents, exhibits or other evidence that he or she deems

necessary or appropriate.

19
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(15)

(16)

(17)

(18)

(19)

(20)

(21) |

(22)

(23)

(24)

The arbitrator may appoint one or more independent experts to report to
him or her, in writing, on specific issues designated by the arbitrator and

communicated to the parties.

The parties must provide an expert contemplated in sub-regulation (15)

with any relevant information or produce for inspection any relevant documents

4

or goods that such expert may require.

Any dispute between a party and an expert as t

. ‘ 4
rred to the arbitrator
fih,

W,

r for decision.

u

the parties al e parties must carry out any such award immediately.

The arbitrator must state the reasons for the award.

An award may be made public only with the consent of the parties to the

dispute, or as required by law.

20
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(25) In addition to making a final award, the arbitrator may make interim,

interlocutory or partial orders and awards.

(26) The arbitrator must, upon request of the parties, terminate the arbitration

if the parties settle the dispute before an award is made.

(27) If, in the opinion of the arbitrator, the continuation of th ceedings

becomes unnecessary or impossible for any oth ason, the arbitrator must

(28)

(29) The arbitrator must keep confid

or the award, unl

(30)

Mediati
14. (1)

(a) sufficient to recover all or part of the costs incurred by the Authority

including, if applicable, the costs of a person contemplated in section
30(2)(a) of the Act; and

21
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(b) paid by one or more of the parties to the dispute as is determined by the
mediator or arbitrator concerned, taking into account the circumstances

of the dispute.

(2) The fees contemplated in this regulation must be paid within 30 calendar days

of receipt of an invoice uniess the Authority determines a longer period.

22





