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STAATSKOERANT, 23 MAART 2010

GENERAL NOTICE

NOTICE 257 OF 2010

NATIONAL TREASURY

NO.33037 3

'",-

PENSION FUNDS ACT, 1956: PUBLICATION OF PR~E(; ~ OF

REGULATION 28 OF THE REGULATIONS MADE UND~~T'I()N$ FOR

PUBLIC COMMENT (~"";-J

~
) ' :W

I, Pravin J Gordhan, Minister of Finance, in aC~'<i~~ ction 40C of the

Pension Funds Act, 1956 (Act No. 24 of 1~ e R blish the proposed- ",,- "-

amendment of regulation 28 of the Regt{lat.f~"~a(:je~der section 36 of the

Pension Funds Act and pUblishe~nd~\..9~Wrnment Gazette 162 of 26

January 1962 to be made un~~~~~-~d (c) of the Pension Funds

Act, for public comment. An e~a~1Q.~andum explaining the proposed

amendment is also published to lacffilat~ents.
/f\ "'~ \v
'-'. ~. ( .....,,- )

Comments on th~r.op~.d~.ndrnentmay be submitted in writing on or before
( ). ( "', "­

Friday 16 April 20.1 Ckto: ~ -, '"
-, ")\" '--... -, \ -. /

\". \-....J~ ",,,,<,,-,\ ) v

The ChierD~)~6tG{ of "Fi{1"a;~la(Services, c/o Linda van Zyl, Private Bag X115,
\. C,,,. ( "', )

Pretoria, OO~v-...",~ perv facsimile to (012) 315 5206; or email to

reg28@ ~

/~~{~s are also available on the National Treasury and Financial

~ websites - www.treasury.gov.za and www.fsb.co.za.

PRA~rORDHAN
MINISTER OF FINANCE

I Replacement of Regulation 28 Page 1 of 12
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SCHEDULE

Definitions

1. In this Schedule, "the Regulations" means the Regulations made under section 36 of

the Pension Funds Act, 1956 (Act No. 24 of 1956) and published under GNR.98 in

Government Gazette 162 of 26 January 1962, and as amended from time to time.

2. Amendment of regulation 28 of the Regulations ~

Regulation 28 of the Regulations is hereby substituted for th~ollowin~~~~

V r;::~~v
"28. Investments and financial management ~~

(1) (a) A fund may, throughout the reporting P~~~!N~ in assets

referred to in Column 1 of Table 1, only to the ext~~~edit risk of an

asset where applicable is rated by a recognised ~d~~ ~ and such rating

lies within a credit rating band, and only to th ~ t'to~c the fair value of the

~ \V

~f the fund does not eX,ceed, thr9U~h O.)flMl) r~.oo~i pe'riod, the percentage listed

In Column 2 of Table 1 In respeetVStl~b ~fl8~"-..) )
<,""~<-.~ -, ~.~

(b) The sum of aggregate expqs'tii .~ny--issller or entity by a fund, irrespective
/"'~ <, ""~ )

Of. limits referred to in Column 1\Of([--a~~ay not exceed 30% of the aggregate

fair value of the total assets.0, ~~:;
:,\. ' <, \ •.

(c) Foreign investmell~(~ndl;etef;ed to in Column 1 of Table 1, expressed

as a percentage(~y 't~~~c! '2Q{o of the aggregate fair value of the total assets

of the fund. . \ ~~~\ \'0
" <»; ,,;:(d) A (l1ftd;~ in add.it~ihcJhe 20% limit referred to in paragraph (c), invest an

additional'6~6::1She.. aggr~g~e fair value of the total assets of the fund in African
( ~ ,"-...:I~,

investm(t~'r:\.•~~.~)COIUmn 1 of Table 1,

_(e) "o\(~~~D~'9aragraPhS (a), (b), (c) and (d), the limits referred to in those

/ par.a~.(?p~s ~ ~ exceeded where the excess is due to the appreciation or

\. ~~~.j~Mfair value of the investments.

-, "~i)~~Where the limits referred to in paragraphs (a), (b), (c) and (d) are

exce ded under the circumstances referred to in sub-paragraph (i):

(aa) A fund may not, for as long as the excess continues, make any

further investments in the categories of assets in respect of

which the excess exists; and

I Replacement of Regulation 28 Page 2 of 12
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(bb) The Registrar may require a fund to comply with asset limits

referred to in Column 1 of Table 1 within a period of 12 months

or some other period determined by the Registrar.

(2) A fund may engage in securities lending subject to provisions and

conditions as prescribed.

(3) A lund may invest in derivative instruments subject~ns and

conditions as prescribed. ()~

or her underlying investments and that member is 'rec Iy-ex~ ~ the return on

the elected underlying investments, the underly~~ vest" s' respect of that

member must throughout the period comPI~ith..~i~0gUlation 28 and the

distribution of assets referred to in Table 1.(~~

( (~~~\
(5) (a) In the apPlicatiO~~~'~l~!J}egard to the total assets of a

fund- -:~~.
(i) participatory intere~~~ Ie tlve investment scheme as defined in

the Collective rr'Westm~ Ii mes Control Act, 2002 (Act No. 45 of
~." <,

20~in re~~~~ whicha-fund obtained a certificate, as prescribed,

tha~lJe ~q~~"ha$ met, throughout the reporting period, the
v "''( \ <, \ -, )

distri Jior\~C:ruiX:em,e){ts of assets referred to in Table 1 through out
\''-- ""-.f\.', ''-...... J«\t,fte~portih~)~~o<i

(ii)~\;~dH~SS~d to a fund by an insurer carrying on a long-term

1~''''RS~~~Siness as contemplated in the Long-term Insurance Act,

,(~\ ))~A,,>tNo. 52 of 1998), which -

(/~--'''~'( ('~~) ))~ not a linked policy, as prescribed; or

"" ~ ""~"" (bb)" is a linked policy, and the fund has obtained from the insurer a

""~~V certificate, as prescribed, indicating that the assets held by the

V insurer in respect of his net liabilities under the said policy meet

the distribution requirements of assets referred to in Table 1

throughout the reporting period.

I Replacement of Regulation 28 Page 3 of 12
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shall be deemed not to be an asset of the fund, except for the purposes of

calculating the percentages listed in Column 2 of Table 1 in respect of assets in

liquid form.

(b) In the case of a collective investment scheme or a linked policy, in respect of

which no certificate as referred to in paragraphs (a)(i) or (a)(ii}(bb) has been

obtained, the fund shall obtain a statement in writing containing particulars of the

extent to which the value of the assets in the collective invest e scheme or

benefits under the policy, as appropriate, is determined by the cRt<~"-, alue of

assets referred to in Table 1, and the market value of s~ as e~MR~ med

to be assets of the fund and, in the case of a fund exem~em"'rejy,\ section

2(5)(a) of the Act, the certificate shall furnish the reasor(~ n c yt{,g with the

aforementioned distribution requirements of assets ~(~~redt~i Ie 1.

(e) The certificate or statement referred toi~~ . and (b) shall be

furnished to the fund by the auditor appointed iR'fer~~~~n 11 of the Collective

Investment Schemes Control Act, 2002, at e e 'O~~inancial year of the fund

and.the certificate or statement r~rre .,' ~~ (a){ii) and (~) shall also be

furnished to the fund at the ench>~~Q~hartC~~f the fund or, In the case of a

fund which is exempted in te~~Of~b~~~{a) of the Act, at the end of the

insurer's financial year by the v~~:toZ~~surer concerned or by the valuator's

delegate. ~"\"~~~ :>
(d) Where a fund has ."v ted inY collective investment scheme, a linked

insurance POliCY~~~ \(~,,~ent Prod~ct, the und~rlYing asset or assets of

that sChem~""pollcY",,~r <V(~~~:~,td11e~t must be disclosed as Investments of the fund,

unless ~hifiCate~o~'ltarice has been received in accordance with sub-
\~ > "

paragrap~~~b,,-ove.

(e) AI) o6s~~a foreign investment must be disclosed as a foreign

inVeS!~~ . ,"<">
r>:.: ( \ t'J ",>v/ ""'''-, '\., r
"~ <.-.~ W~ (a), A"fdnd may not borrow money to make investments and must at all

"ti~e~'in~sufficient liquidity to meet its operating cash requirements.

(b) A )L1nd may not borrow money other than for bridging purposes. The

aggrega e of any loans for bridging purposes may not through out the reporting

period exceed 50% percent of the gross income of the fund from all sources during

I Replacement of Regulation 28 Page 4 of 12
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the preceding financial year and any loan must be repaid within 12 months of

entering into that loan.

(e) A fund may as security for the fund defaulting on a loan referred to in

paragraph (b) -

(i) cede a proportionate share of its assets to the lender subject to the

condition that the ownership of the assets will only be transferred to the

lender; or ~

(ii) grant an option to the lender to purchase a percentage ~~~eqUal

in value to the outstanding amount of the loan<) ~~'" :Sv'-
(d) A fund may not enter into a loan agreement th~~~~f6~n early

settlement penalty. ~~

(7) The Registrar may on prior wrillen ~C~~d or in general,

exempt a fund or different cateqories, types<~"m~unds, from anv of the.. ~~~~;J '
provisions of this regulation, subject to ~~_~0that the Registrar may

impose. A ().R~
<, -, / -. -, -, <c.:>

(8) Inthisregulation- ~~~~J

(a) "African investments""me~~stmentthat is -
r0, ~ v

(i) domiciled in~~ or its actiJities are geographically located in Africa;

or~~
(i?, \"t~~iC)I~~<~~t~~~_rfrica, but the majority of its activities are

( ~e'09t;aPhid:lUY"lOcated in Africa,
',,- ~ -" ~)

w~~tAtri~~based activities .wO~ld gen~rallY ~e determined by

~hssets and/or capital In countries which are part of the

0t~~Y;
~~~1s I~ liquid form" means -

~~ :0
(i) a deposit;

(ii) any other money market instrument that can be converted into cash

within seven days without prejudice to a fund, provided that any

exposure to an entity created through the inclusion of assets in liquid

[Replacement of Regulation 28 Page 5 of 12



8 NO.33037 GOVERNMENT GAZETTE, 23 MARCH 2010

form must be added to any other exposure to the same entity for the

purposes of calculation any limit prescribed in this Regulation;

(ii) a positive balance in a margin account with an exchange; and

t No.

(i)

0)

(iii) a positive net balance in a settlement account with an exchange,

operated for the buying and selling of underlying assets;

(c) "auditing pronouncements" has the meaning assigned to 't' section 1 of

the Auditing Profession Act, 2005 (Act No. 26 of 2005);

(d) "bank" means a bank or branch as defined in t~a ks~~9

94 of 1990), or a mutual bank as defined in the Mu a I~~

No. 124 of 1993); (~
(e) "derivative instrument" has the meaning ~-sigh~N\ ction 1 of the

Securities Services Act, 2004 (Act No. 36~~'~(J
(f) "exchange" has the meaning aSSign(<<~~n 1 of the Securities

Services Act, 2004 (Act No. 36 of~~~e~s an exchange licensed

under the Securities Services AGt.....~{)64· (,%Ct'\NoJ36 of 2004), a recognised

African exchange or aFe~rlis~d~~xc~ange;
I -, I -, \. -, "'-..-'

(g) "foreign investment"in~~~7ncydenominated assets or Rand

denominated foreign as{e~~~fhr6U9h direct or indirect investment;

(h) "foreign bank" means~""~ty 'Ylat is authorised to conduct business

similar to the bUSi~"'\~f a b~-i~a foreign country;

"fOreig~~~y country other than the Republic;

"fair value", in,'~latLo;;;.p'-anasset of a fund, means the fair value of that
y~ ~,~' ..J' )

~~'d~rmine~ m~'6G9tdance with the auditing standards;

(k) .,~~. h'a~Ahe meaning assigned to it in section 1 of the Long-

teffiN-.fZ .~ ~.~t, 1998 (Act No. 52 of 1998);

(I) e.,0IiZ~~.Ct:I.ities" means securities included in the list of securities kept
A\~'v'" r <:»:»

r>:<' ~ t ~d~)l ~an exchange;

/ ~~~arket instrument" must be transferable and acknowledging

~~~~dness and is defined as:-

{4) "banker's acceptance" means a bill as defined in the Bills of

Exchange Act, 1964 (Act No. 34 of 1964), drawn on and accepted

by a bank as defined in the Banks Acts, 1990 (Act No. 94 of 1990),

I Replacement of Regulation 28 Page 6 of 12
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or a mutual bank as defined in the Mutual Banks Act, 1993 (Act No.

124 of 1993);

(ii) "bridging bond" means an acknowledgement of debt in which the

issuer thereof undertakes to repay the debt together with interest on

the maturity of the debt to the holder of the bridging bond;

(iii) "commercial paper" means any negotiable acknowledgement of

debt;

(iv) "debenture" means a debenture as defined in the C a ies Act,

2008 (Act No. 71 of 2008); ()~
(v) "deposit" means a deposit as defined in t~ ~t, :J

the Mutual Banks Act, 1993; ("?:::;
(vi) "Islamic liquidity management fif'!!J~ ent" means a

financial instrument that isissued~~ f

(aa) that is negotiable;a~~,~ r- )
(bb) in respect ofw~~~the underlying tangible

assetyzaS~\~~'~ndto a third party within

sev~M~~s~~he date of purchase thereof,

and~~~~ date the future sale price of the

tangi6Je~~sets is fixed despite any increase or

~
rea'ie..~~arket value thereof;

(vii) "land bank )~me~ bill or note as defined in the Bills of
C\, r>:
~xcltan~ecA~~.''t,@~91 ,drawn, accepted or issued by the Land and

" A~yu~'fsa\~outh Africa;

(VXi)v":>..ti~"a'j~~in;bill" means a bill or note as defined in the Bills of

\~ ~'ChZ~e Act', 1964, drawn, accepted or issued by the National

~~~~90ard;
\~~O~) ~eg~able certificate of deposit" means a certificate of deposit

r-~'" C1s~d by a bank as defined in the Banks Act, 1990, or a mutual
( ~ ~ )

or to bearer;

) "parastatal bill" means a bill or note as defined in the Bills of

Exchange Act, 1964, drawn, accepted or issued by a parastatal

institution;

I Replacement of Regulation 28 Page 7 of 12
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(xi) ''promissory note" means a promissory note as defined in the Bills of

Exchange Act, 1964;

(xii) "trade bill" or "trade note" means a bill or note as defined in the Bills

of Exchange Act, 1964, drawn, accepted or issued to provide for the

payment for goods;

(xiii) "treasury bill" means a bill drawn by the Government on the

Secretary to the Treasury calling on the latter to pa a um certain

in money to a specified person or his order or to be e emand

or on a certain specified future date; ()~
(n) "Postbank" means the SA Post Office Limited s ~~ u uant to

section 3 the Post Office Act, 1958 (Act No. 44 ~~","-
(0) "prescribed" means as prescribed by the~~~)
(p) "property company' means a cornpany->\ ~U

(i) of which 50% or more of the~~Of!lS assets consists of

immovable property, irres~~~SUCh property is held

directly by the ~ompr'Y)~~~~eeJ owner, indirectly through

ownership of/ttl~~~.ce~"'tbiJxercise of control over the

company that~ ~~,ner of the property; or

(ii) of which 50%~~~come is derived from investments in

immovabl~eoperty" oofro an investment in a company of which
'\ "

50% or m re of the' ....1 orne of that company' is derived from

~st~~lhJlJl sovable property;

(q) "re~?gni~~ '~N\D~)~~ agency" means a credit rating agency as
s~' "'''- "-""'::"'-J

~e~ ~ibed; ~" -.
(r) "~~~t:l~anwmeans a category of credit ratings, which ratings are

~
. ~~~nised credit rating agency, as prescribed;

(~r o~~frican exchange" means an exchange that is subject to the

/~--......~~~g la~)y\....,environment of a country situated in Africa and which is a full

<", V~ "'1'l:)~I'l:)~Of the World Federation of Exchanges, or which has been

~~~ted to a due diligence assessment by the Fund, which assessment:\t conducted in accordance with provisions and conditions as prescribed;

(t) 'recognised foreign exchange" means an exchange that is subject to the

regulatory environment of a foreign country, other than a country situated in

Africa, and which is a full member of the World Federation of Exchanges;

I Replacement of Regulation 28 Page 8 of 12
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(u) "reporting period" means the financial year determined in the rules of a

fund; and

(v) "securities"-

(i) has the meaning assigned to it in section 1 of the Securities Services

Act, 2004 (Act No. 36 of 2004); or

(ii) means an Islamic investment instrument that is a bond based on the

ownership of an underlying immovable property ora~'Ie asset or

portfolio of immovable properties or tangible assets is e~

(aa) the Government of the Republic; () ~><~::0
(bb) the South African Reserve Bank; ~~~ \

(cc) any public entity listed in the PUbli~~,~dement Act,

1999 (Act NO.1 of 1999); or ()9V
(dd) a bank or a foreign bank; ~~~) .

that is negotiable and in respec~. ~~tle to the underlyinq

property or asset or portfolio of Rr p~ ~d assets is vested in a

special purpose v7Q.icle !ha} dk~s Its-.-/inc~me from commercial

activities related ~h.rl~<efty, to portfolio.

~~
~0

~(~ ""~ -.
~~\:::",\ V.:"~,,"',~~J

\,(~A < "v>

Replacement of Regulation 28 Page 9 of 12
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TABLE 1

J 30% per
issuer

25% per
issuer

20% per
issuer

5%

20% in
aggregate

25% in
aggregate for

African
investments

15% per
issuer,

10% per
issuer

10% per
issuer

5%

Credit Rating Band 2

Credit Rating Band 3

Credit Rating Band 1

<Credit ~~g Band 2

_A_'~,/ .r : \ ~/-,~<, ,

Assets in ~ liquid form inclu.dihg lll"~ r-oositive ~lmTCe in a margin
account With an exchange ;.~""- '::::{~ )

(iii)

(ii)

(i)

(b)

KRUGER RANDS

LISTED SECURITIESAND SECURITIES ISSUED OR GUARANTEED BY A
GOVERNMENT .

(a) Inside t~e Rep~bliC- " ,~. (~.. . )

I ld f I d' iti b I ' "'-..J. A \ ~t '\.."'-.. "'-.. -,Assets in a lqui orm exc u Ing a POSI ive a ance In a mar~n~o \ ""ffiO%
with an exchange ---..... ~

c!

.' .
ASSETS'IN;L1QUID':FO~

/r--"-t->.......-.J-l~-'-:--'>.".-.l~.lL-_~-~----~---c---~~----+-~~~~­,

""" 1-2_,---+ ~-'--C_._.,..,........_'__ ____' ___1_----

3,

(a side the Republic -

(i) Listed securities issued or guaranteed by, and loans to the
government of the Republic

100%

(ii) Listed shares on an exchange, licensed under the

I Replacement of Regulation 28 Page 10 of 12



STAATSKOERANT, 23 MAART 2010 NO.33037 13

Securities Services Act No. 36 of 2004

. with a market capitalization of R20 billion or more 15% per
issuer

. with a market capitalization of less than R20 billion
10% per
issuer

75% in
aggregate

(iii) I Listed bonds, excluding bonds issued by the governm~~r.of the Republic

I

Credit Rating Band 1
()~~~~r~~~

. ue 25% in
regate

Credit Rating Band 2 Ar§...../ 10%per
issuer, 20% in

aggregate

Credit Rating Band 3 ~~ \'----' 10% per

~::,V issuer, 15% in
aggregate

(b) Foreign investments -
A (J.•-. \\~)

(i) Listedsecutitl~~~~ the foreign 20%
I Governmenhon e~ """ ;--J i

(ii) Securitiesr;~'@~;gn exchange. t~ a ~~ pi ation of R20 billion or more 10% per

('\ (> ~.,._-,y
issuer

\
~~Q~arket capitalization of less than R20 billion 10% per

~~~~\
issuer

»<. \''''v'o"
"'-. ~"",',--) ) v

20% in

" "'-'" "", -''-" .... aggregate
"- "

~~
securitla0sted on a recognised African exchange 5% per issuer

~
25% in

~ aggregate

,~ ;)- '

\ ( r. >: .
4. .UNqSTED $ECURITIES.'· "5%

<,

~"""~~\ 'ln~he Republic -

",,"" {i~ Credit Rating Band 1 and 2 5%
' ..... , -_... 0'

5. ,,' IMMOVABLE PROfiERTY AND c;LAIMS SECUREil BY MORTGAGE
BONDS THEREON. SECURED'LOANS TOANO'DEBENTURES, BOTH

' ,

. "

'CONVERTIBLE AND NON~CONVERTIBLE I~ PROPERTY COMPANIES '"

,.1;':• 25%
..

I Replacement of Regulation 28 Page 11 of 12
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(a) Inside the Republic-

- per single property or issuer 5%

"6.· 'INVESTMENTS 1f~'THE SUSINESS.OF'A PARTICIPATING EMPkOYER
INSIDE THE REPUB,"U:-uiItERMSOF:', - .,'

(a) section 19 (4) of the Act; or 5%

(b) to the extent it has been allowed by an exemption in terms of section 1r"" 10%

~cl~~ 0~'

7", lOANS GRANTED TO MEMBERS IN ACCORDANCEWITH"THE
, " 'PROYISIO~S ,OFSECmpN'19(5) , "

• " '. /.". I .'

'•• r
,;

Housing loans granted to members in accordance with theproyis~~f \ 95%
section 19(5) \ rl ~~ L.J

-,

8, ANY OTHER ASSETS NOT REFERREDT,O IN THIS ANNEXURE
I .' ", ;.' .,':",' '" '>',..', , ','" .. ", '

Any other investment not included above A~~~_..-J

I Replacement of Regulation 28
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DRAFT

No. 33037 17

DRAFT REGULATION 28 THAT GIVES EFFECT TO SECTION 36(1)(B8) OF
THE PENSION FUNDS ACT 1956, 2010

INTRODUCTION

The draft Regulation 28 gives effect to Section 36(1)(bB) of the Pension
Funds Act 1956, which provides that the Minister of Finance may make
regulations limiting the amount and the extent to which a pension fund may
invest in particular assets or in particular kinds or categories of assets,
prescribing the basis on which the limit shall be determined and defining the
kinds or categories of assets to which the limit applies.

This draft Regulation is gazetted for public consideration.

Comments on the proposed amendment may be submitted in writing on or
before Friday 16 April 2010 to:

The Chief Director of Financial Services, c/o Linda van Zyl, Private Bag X115,
Pretoria, 0001; or per facsimile to (012) 315 5206; or per email to
reg28@treasury.gov.za.

The draft regulations are also available on the National Treasury and
Financial Services Board websites - www.treasury.gov.za and www.fsb.co.za.

The National Treasury and the Financial Services Board will continue to
engage stakeholders over the comment period to ensure broad stakeholder
participation in the Regulation 28 review process. Specific issues to be
consulted upon include the proposed definitions, investment categories and
investment category limits.

All comments submitted will be taken into account when finalising the
regulations.

BACKGROUND

Regulation 28 that gives effect to section 36(1)(bB) was promulgated in 1962
and was last amended in 1998. Innovation and other developments since
1998, and the recent financial crisis, necessitates the urgent amendment of
Regulation 28, pending a future holistic review of the Regulations made under
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DRAFT
section 36 of the Pension Funds Act and published under GNR. 98,
Government gazette No. 162 of 26 January 1962.

The key reasons for the amendments to Regulation 28 are:

Regulation 28 references other Acts and regulations that have been amended
or substantially altered since 1998 (reference is made to the Acts directly as
well as provisions contained therein).

Definitions, asset categories and the structure of limits applied in Regulation
28 conflict with such definitions, categories and limits applied by relevant
regulation across other investment funds. Alignment is therefore required for
consistency.

Over recent years the investment channels available to pension funds have
significantly changed with the incorporation of derivatives, structured products
!:lnd foreiqn tnvestrnents Theca. mnra. complicated investrnents <:>nrl'-"'I • ...., I ..... ...,....,. 1"'_. •• ""_ ••• "" • ...., ""_1'1 II...,"""" U III .. IIIVII """IIU

innovations are not explicitly accommodated within Regulation 28, which
exposes the current framework to abuse as certain conduct is not expressly
prohibited or undermine potential risk-reward benefits if under-utilised.

The exclusion of insurance policies which incorporate a guarantee from the
present Regulation 28 allows insurers to offer retirement savings products
enabling trustees to exceed the limits prescribed in Regulation 28. In effect
these products allow for the by-passing of prudential limits with impunity.

Existing provisions do not facilitate or comply with an Islamic-compliant
pension fund's scope to diversify risk as current regulatory design encourages
investment in interest bearing products (that are prohibited under Islam).

The global financial crisis has exposed pension funds to greater risk, and
hence the need to update the investment channels that prudent pension funds
can invest in.

THE CURRENT REGULATION

Regulation 28 prescribes maxima for various types of investment that may be
made by a retirement fund. They are intended to guide funds which invest in
their own name. The maxima relate to the fair value of the assets of the fund
under the direct control of the trustees, and exclude from consideration
insurance policies that provide any form of guarantee, or where performance
is linked to the performance of underlying assets and the investment of the
underlying assets conforms to the requirements of regulation, and unit trusts
which conform to the requirements of Regulation 28.
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» No more than 75% may be invested in equities
» No more than 25% may be invested in property
» No more than 90% may be invested in a combination of equities

and property
» No more than 5% may be invested in the sponsoring employer
» No more than 15% may be invested in a large capitalisation listed

equity, and 10% in any single other equity
» No more than 20% may be invested with any single bank
» No more than 15% may be invested off-shore (recent exchange

control limit changes upwards have been provided for to portfolios
upon their application to the Retirement Fund Registrar t.e. the
imposed limit is actually 20%)

» No more than 2,5% may be invested in "other assets".

There are no restrictions on investments into money-market or RSA
Government issued fixed-income instruments.

Derivative instruments are not defined, leaving them to fall within the category
of "other assets". No guidance is given as to how derivatives may be
employed.

1\10 look-through principle is entrenched in Regulation.

There is provision for the Registrar to exempt funds from some or all of these
maxima on prior written application. It was on this basis that the Registrar
adjusted foreign exposure limits for pension funds in line with revised
exchange control limits.

EXPLANATION OF MAIN AMENDMENTS

DEFINITIONS

Current Law

Definitions are outdated and incomplete. This is on account of the proliferation
of new products like derivatives, changes to the market that have taken place
since 1998, and changes to governing legislation across the financial services
sector that impact pension funds and pension fund management.
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Proposed amendment

Definitions are added and amended to clearly specify the meaning of terms
used in the Regulation. These terms pertain to changes in the exchange
control environment, the enacted Collective Investment Schemes Control Act
of 2002, the Securities Services Act of 2004 and the accommodation of
Islamic-compliant financial products. Definitions are aligned across the
investment management regulatory regime to ensure consistency for
investment managers that manage different funds subject to different (and
often conflicting) governing regulation.

INDIVIDUAL MEMBER CHOICE

Current Law

Regulation 28 applies only to the fund as a whole and therefore may expose
an individual member whoiiy to a high risk asset category.

Proposed Amendment

Where a fund provides an individual member with an option to elect his or her
underlying investments and that member is directly exposed to the return on
the elected underlying investments, the underlying investments must now
comply with Regulation 28 and its spreading requirements.

SCOPE OF REGULATION 28

Current Law

Retirement annuity policies (that provide a guarantee) are excluded from
Regulation 28 limits, and may be excluded from the Long-term Insurance
regulation if its value is linked to underlying assets.

Proposed Amendment

This exemption has been removed, hence ensuring all retirement annuity
policies invest within Regulation 28 limits.

INVESTMENT REQUIREMENTS FOR ASSET CATEGORIES

Current Law

As indicated, definitions applied in Regulation 28 are inconsistent with
definitions of the same terms in other legislation governing investment fund
managers. Prescribed asset limits are in categories inconsistent with
categories applied for other investment vehicles managed by investment
managers, and the level of the limits are outdated and require review.

There is no oversight of credit rating agencies and the application of credit
ratings for investment decisions by a pension fund. Within individual
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categories of assets there is no sensitivity given by the Registrar of
Retirement Funds to assets with a different credit risk profile. Not all assets
within a given asset category necessarily reflect the same credit risk and
therefore warrant the same regulatory treatment or restriction.

Islamic-compliant financial services prohibits the use of interest generating
investment instruments. While an Islamic pension fund can still comply with
Regulation 28 by spreading investments across the categories of non-interest
generating investments, the principle of spreading is undermined as the fund
is limited to investing in listed and unlisted equities and fixed property. The
pension fund members may as a result be prejudiced in terms of poor risk
management and returns.

The regulatory treatment of property as an asset class does not distinguish
among direct investment in an underlying property, indirect investment
through a listed property investment instrument, or exposures to mortgages,
although these may have significantly different risk management applications
and risk profiles.

Proposed Amendment

Definitions in Regulation 28 are aligned to definitions in the Security Services
Act 2004 and Collective Investment Scheme Control Act 2002, and provision
for Islamic-compliant instruments are built into the these respective definitions.
Categories and limits are, to the extent possible, aligned with categories under
the Collective Investment Schemes Control Act 2002, but consultation is
required to assess whether the proposed categories and limits are appropriate
for pension funds as prudential entities (in contrast to collective investment
schemes which are not). Specifically, consideration must be given to whether
spreading requirements should be split along broad categories of liquid assets
(to include bank deposits and certain liquid money market instruments) and
listed securities (to include listed equities, corporate bonds and government
bonds), with the anomaly asset categories like Kruger Rands and directly held
immovable property to follow. This is in contrast to the existing categories of
bank deposits, equities, government bonds and fixed-income (also with
anomaly categories like Kruger Rands and immovable property).

The Registrar of Retirement Funds may prescribe which credit rating agencies
may issue credit ratings for pension fund investment decisions. For asset
categories exposed to credit risk, credit rating bands are created. This is
consistent with the approach taken for collective investment schemes and
therefore harmonises regulatory treatment across these investment fund
vehicles. A draft Notice determining the basis for and restrictions regarding
credit rating agencies and their credit ratings, and indicating the rating bands
applicable, will be released for public comment and stakeholder consultation.

A money market and a bond "equivalent" Islamic investment instrument are
defined to create Islamic-compliant long- and short-term fixed-income type
investments, to accommodate their use in the pension fund framework and
promote improved risk management for Islamic-compliant pension products.
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Regulatory treatment will distinguish direct holding of an underlying property
and mortgages/loans from indirect exposure to property through a listed
property investment instrument (which it is proposed fits within the listed
securities asset category). Consultation is required on the appropriate
categories and limits for direct and indirect property investment exposure, in
particular to consider whether indirect property investment is appropriately
housed as a security or is seen as a distinct asset class along with direct
property holdings. Further, if indirectly held property as an asset category is
absorbed into listed securities, comments are welcome on whether the current
limit of 25% for directly held property is appropriate or should be lowered.

ADDITIONAL INVESTMENT REQUIREMENTS

Current Law

Regulation 28 does not accommodate modern investment products, like
derivatives, and does not take into account market development over the past
decade, particularly with respect to a significantly altered exchange control
regime.

Proposed Amendment

Amendments are not intended to relax restrictions and allow more risky
investments but rather to allow for more efficient and effective portfolio
management and proper disclosure of investment vehicles in the prudential
regulation, and guard against abusive practices like using derivatives to gear
the portfolio. Amongst others, some of the proposed amendments are:

Borrowing: For regulatory clarity and certainty, provisions previousiy contained
in Pension Fund Circular 21 are inserted to protect the fund against
irresponsible borrowing, in particular to ensure that the fund is not exposed to
liquidity risk or inappropriate loan covenants.

Foreign investments: This is to align with exchange control regulations that
allow pension funds to invest up to 20% of their assets in investments outside
of the Republic.

Foreign Investments into Africa: This is to align with exchange control
regulations that allow pension funds to invest an additional 5% to their foreign
exposure limit of 20% for investment into African assets.

Securities lending: To generate income for the fund and promote capital
market liquidity, funds are permitted to engage in securities lending subject to
limits and conditions, to be prescribed by the Registrar of Retirement Funds,
to protect the solvency and liqUidity of the fund and enhance member returns.
While securities lending has been in principle allowed by the Registrar,
compliance officers may have prevented activity not expressly allowed for by
Regulation 28, and securities lending that did take place was not governed by
appropriate regulation. A draft Notice governing securities lending by pension
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funds will be released for public comment and form basis for stakeholder
consultation.

Derivative instruments: Having been defined, the investment into derivatives is
permitted subject to provisions and conditions to be prescribed by the
Registrar. It is intended that investment into derivative instruments be
permitted for purposes of efficient portfolio management and hedging against
an investment held by the fund. Derivatives will not be allowed for gearing or
leverage. These provisions have to date been applied by the Registrar of
Retirement Funds but were not set out in formal regulation and are therefore
exposed to abuse. A draft Notice governing investment by pension funds into
derivatives will be released for public comment and form basis for stakeholder
consultation.

APPI_ICATION OF THE "LOOK-THROUGH" PRINCIPLE

Current Law

Regulation 28 does not provide for the look-through principle, meaning that
pension fund investment managers can potentially circumvent prudential limits
by investing through layers of investment vehicles to mask the underlying
investment exposure.

Proposed Amendment

The look-through principle will apply for calculating exposures. This speaks
specifically to derivative and foreign asset exposures, as well as investments
in an underlying asset class through another fund.




