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GoOVERNMENT NOTICES

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
No. R. 863 18 October 2012

JUDICIAL SERVICE COMMISSION ACT, 1994 (ACT NO. 9 OF 1994): NON-JUDICIAL
MEMBERS OF TRIBUNALS

The Minister of Justice and Constitutional Development, has under section 23(1) read with
section 35 of the Judicial Service Commission Act, 1994 (Act No. 9 of 1994), made the

regulations in the Schedule.

J T RADEBE

Minister of Justice and Constitutional Development

SCHEDULE

Definitions

1. In these Regulations any word or expression to which a meaning has been assigned
in the Act shall bear that meaning and, unless the context otherwise indicates —

“Executive Secretary” means the Executive Secretary in the Office of the Chief Justice as
contemplated in section 37(1) of the Act; and

“the Act" means the Judicial Service Commission Act, 1994 (Act No. 9 of 1994).

List of persons who are not judicial officers and who are suitable to serve on

Tribunals

2. (1) The Executive Secretary must from time to time and subject to the
directions of the Chief Justice, invite the organised legal professions, the deans of law
faculties of South African universities and members of the public to nominate persons who

are not judicial officers, to be entered on the list contemplated in section 23(1) of the Act.
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(2 The nomination of a person contemplated in subregulation (1) must—
@ be in writing on a form which corresponds substantially with Form 1 of the Annexure;
and
(b) be accompanied by—

() a curriculum vitae of the nominee; and
(i) such further particulars of the nominee as may be directed by the Chief
Justice.

3 Upon receipt of nominations contemplated in subregulation (1) the
Executive Secretary must submit them to the Chief Justice.

(4) Upon receipt of the names of nominees approved by the Chief Justice
in concurrence with the Minister, the Executive Secretary must enter those names on a list,

which corresponds substantially with Form 2 of the Annexure.

ANNEXURE
FORM 1
NOMINATION OF PERSON WHO IS NOT A JUDICIAL OFFICER TO SERVE ON A

TRIBUNAL
PART 1: NOMINATION OF PERSON
PR (ol 1| B o T- 19 (-Y-) O T (141114
1T 141 0T R | B 1\ - o171 4
- T USRI | Yo 1]
further particulars are provided below, hereby nominate

e e (fUll N@ames) as a
suitable person to serve on a Tribunal established in terms of section 21 of the
Judicial Service Commission Act, 1994 (Act No. 9 of 1994).

| would like to provide the following motivation in support of my nomination: (Attach
written motivation as an Annexure to this form and sign each page)

Postal Address:
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Contact numbers: Work:
HOME: e i e e e e s e e s ————————
Cellular:
E-mail:

Signed at ......... ccc cer v v cen v RIS @Y OF e 0200 e

Signature of person nominating
PART 2: ACCEPTANCE OF NOMINATION

|, e e er e e eee rre s v as arn s s snrnreennnnan_s (Full names), identity number
Let tew eve sms wes mms ses ens Ges ms ms RS ms Sms EE EEE GRS SES S%E RS SRAEEES GRS N8 RS RS EE KN EE3 whose further
particulars are provided below, hereby accept the above nomination.

Postal Address:

Contact numbers: Work:
HOME: e e e e e e e e e ——
Cellular:
E-mail:

Signed at ... ... coe ces e v vn v e ver rr e e e n NS e DAY OF 000020

Signature of person nominated
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FORM 2

LIST OF PERSONS WHO ARE NOT JUDICIAL OFFICERS AND WHO ARE SUITABLE
TO SERVE ON TRIBUNALS
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No. R. 864 18 October 2012

RULES MADE IN TERMS OF SECTION 25(1) OF THE JUDICIAL SERVICE COMMISSION
ACT, 1994 (ACT NO. 9 OF 1994), TO REGULATE PROCEDURES BEFORE JUDICIAL
CONDUCT TRIBUNALS

The Chief Justice has, under section 25(1) of the Judicial Service Commission Act, 1994
(Act No. 9 of 1994), made the rules in the Schedule.

SCHEDULE

Definitions

1. In these Rules, any word or expression to which a meaning has been
assigned in the Act bears that meaning and, unless the context otherwise indicates—
"day" means a calendar day;
‘evidence leader’ means a member of the National Prosecuting Authority appointed in
terms of section 24(1) of the Act;
“notice of hearing” means a notice of hearing served in terms of section 28(1) of the Act;
‘the Act” means the Judicial Service Commission Act, 1994 (Act No. 9 of 1994); and
“Tribunal President” means the Tribunal President designated as such by the Chief Justice
in terms of section 22(1)(a) of the Act.

Non-judicial member of Tribunal to take prescribed oath

2. (1) Any person serving on a Tribunal in terms of section 22(1)(b) of the
Act, before commencing with his or her functions in terms of the Act for the first time, must
take an oath or make an affirmation subscribed by him or her in the form set out below:
l, ceeviieiiieeiiiiii e e ne. (full name and surname), do hereby swear/solemnly and
sincerely affirm that whenever | am called upon to perform the functions of a non-judicial
member of the Tribunal, | will administer justice to all persons alike, without fear, favour or
prejudice and, as circumstances of a particular matter may require, in accordance with the
law and customs of the Republic of South Africa applying to the matter concerned.

(2) Any oath or affirmation referred to in subrule (1) must be taken by, or made

before, the Tribunal President.
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Appointment of evidence leader and giving of notice of hearing

3. (1 The Tribunal President must within five days of his or her
appointment—

(@  direct the Secretary of the Commission to cause a notice of hearing, which
must correspond substantially with Form 1 of the Annexure, to be served in
accordance with section 28(1) of the Act on the respondent and complainant,
specifying the date, time and place of the hearing; and

(b) where he or she deems it necessary, appoint an evidence leader.

(20 The notice of hearing must determine a date on which the hearing
commences, which date may not be less than 90 days from the date of service of the notice
of hearing.

(8)  Service of the notice of hearing must be effected by the sheriff in the manner
prescribed by law for the service of process in terms of the Supreme Court Act, 1959 (Act
No. 59 of 1959), or such other manner as the Tribunal President may consider suitable in the

circumstances.
Information to be provided to respondent before hearing

4, (1) The Tribunal President must, not later than 60 days before the date on
which the hearing is to commence before the Tribunal, direct the Secretary of the Commission
to cause a notice, which must correspond substantially with Form 2 of the Annexure, to be
served on the respondent, which notice must contain—

@) the facts which are alleged to constitute a complaint of incapacity, gross

incompetence or gross misconduct against the respondent;

(b) a concise summary of the evidence and any other information which
substantiate the complaint of incapacity, gross incompetence or gross
misconduct;

(¢ a copy of any book, document or statement which is to be produced to the
Tribunal; and '

(@ a photograph of any object which is to be produced to the Tribunal.

(2) Service of the notice in terms of subrule (1) must be effected by the sheriff in
the manner prescribed by law for the service of process in terms of the Supreme Court Act,
1959 (Act No. 59 of 1959), or such other manner as the Tribunal President may consider
suitable in the circumstances.

(8) The respondent may with the written permission of the Tribunal President and
in the presence of the evidence leader and Secretary of the Commission, at any time before
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the commencement of the Tribunal hearing, inspect any original book, document, statement

or object referred to in subrule (1)(c) and (d).

Inquiry conference

5. (1) The Tribunal may, at its own instance or at the request of the
respondent or evidence leader, at any stage before or during a hearing convene an inquiry
conference of the parties with a view to clarify issues, the possibility of obtaining admissions
of fact and of documents to avoid unnecessary proof, the limitation of the number of
witnesses and in general anything that might expedite the hearing.

(2) The Tribunal may, after the holding of such an inquiry conference,
make an order which recites the actions taken at the inquiry conference, the agreements
made by the parties as to any of the matters considered, and which limits the issues for
consideration by the Tribunal to those not disposed of by admissions or agreements of the

parties.

Subpoena of withesses

6. (1) A subpoena in terms of section 30 of the Act must correspond
substantially with Form 3 of the Annexure.

(2) A subpoena must be signed by the Tribunal President and must—

@) specifically require the person named in it to appear before the Tribunal;

(b) state the date, time and place when and at which the person must appear;

(¢ state the reason why such person must appear before the Tribunal; and

(@) sufficiently identify any book, document, statement or object to be produced
by that person.

(8) If the Tribunal, evidence leader or respondent wishes to have a witness
subpoenaed, the Secretary of the Commission must, not later than 21 days before the
hearing, be requested to issue a subpoena, and the Secretary of the Commission must,
subject to subrule (2), forthwith issue the subpoena and, unless otherwise directed by the
Tribunal President, address it to the sheriff for service.

(4) Service of a subpoena must be effected by the sheriff in the manner
prescribed by law for the service of process in terms of the Supreme Court Act, 1959 (Act
No. 59 of 1959), or such other manner as the Tribunal President may consider suitable in the
circumstances.

(5) A subpoena must be served on a person at least 14 days before the date on

which that person is required to appear before the Tribunal.
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Hearing

7. (1) The evidence leader may at the hearing, before any evidence is
adduced, address the Tribunal, without comment, for the purpose of explaining the
allegations against the respondent and what evidence he or she intends adducing in support
of these allegations.

(2) The evidence leader may then examine the witnesses which he or she
intends to call to prove that the respondent is suffering from an incapacity, is grossly
incompetent or is guilty of gross misconduct, and may adduce such evidence as may be
admissible.

3) Where any book, document or statement, produced in evidence by the
evidence leader, may be received in evidence by the Tribunal upon its mere production, the
evidence leader must read out such book, document or statement in the Tribunal unless the
respondent is in possession of a copy of such book, document or statement or dispenses
with the reading out thereof.

(4)  The respondent may at the hearing, after the evidence leader has addressed
the Tribunal in terms of subrule (1) and before any evidence is adduced, address the
Tribunal, without comment, for the purpose of explaining why he or she is not suffering from
an incapacity, is not grossly incompetent or is not guilty of gross misconduct, and what
evidence he or she intends adducing to refute these allegations.

(5) The respondent may examine the witnesses which he or she intends to call
to refute the allegations against him or her, and may adduce such other evidence as may be
admissible.

(6) Where any book, document or statement, produced in evidence by the
respondent, may be received in evidence by the Tribunal upon its mere production, the
respondent must read out such book, document or statement in the Tribunal unless the
evidence leader is in possession of a copy of such book, document or statement or
dispenses with the reading out thereof.

(7) Where a hearing begins or continues in the absence of the respondent in
terms of section 28(2) of the Act, the respondent may, when he or she subsequently attends
that hearing, unless he or she was legally represented during his or her absence, with
permission of the Tribunal and on good cause shown that his or her absence from the
hearing was as a result of illness or other cause deemed sufficient by the Tribunal, examine
any witness who testified during his or her absence, and inspect the record of the
proceedings or require the Tribunal to have such record read over to him or her.

(8) Any witness at a Tribunal hearing must give his or her evidence orally.
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9) The evidence leader may—

@) cross-examine any witness called on behalf of the respondent;

(b) re-examine any witness called in terms of subrule (2) on any matter raised
during the cross-examination of that witness; and

(©) examine or cross-examine any witness called by the Tribunal at the hearing.

(10) The respondent may—

@) cross-examine any witness called by the evidence leader;

(b) re-examine any witness called in terms of subrule (5) on any matter raised

during the cross-examination of that witness; and

(©) examine or cross-examine any witness called by the Tribunal at the hearing.

(11) If it appears to the Tribunal that any cross-examination is being protracted
unreasonably and thereby causing the proceedings to be delayed unreasonably, the
Tribunal may request the cross-examiner to disclose the relevancy of any particular line of
examination and may impose reasonable limits on the examination regarding the length
thereof or regarding any particular line of examination.

(12) The Tribunal may, at any stage of the hearing, examine any person, who has
been subpoenaed to attend such proceedings or who is in attendance at such proceedings
or a person contemplated in section 29(1)(g) of the Act, and may recall and re-examine any
person already examined at the proceedings, and the Tribunal must examine, or recall and
re-examine the person concerned if his or her evidence appears to the Tribunal essential to
the just decision of the case.

(13) (@ After all the evidence has been adduced, the evidence leader may
address the court, and thereafter the respondent may address the court.

(b) The evidence leader may reply on any matter of law or fact raised by the
respondent in his or her address.

(¢) At the request of the Tribunal, or with the permission of the Tribunal, the
evidence leader or respondent may furnish written submissions to the Tribunal before or
after oral submissions.

(d) The Tribunal may on application by the evidence leader or respondent, but
subject to section 27(1)(b) of the Act, adjourn the proceedings to a specific date in order to

afford the party concerned the opportunity to prepare oral or written submissions.

Oath by interpreter

8. (1) Before any interpreter may interpret in a hearing of the Tribunal he or

she must take an oath or make an affirmation in the following form:
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et et et et eee e e es et e ee tee eeeeee s e eeeeesy DO hereby  swear/truly  affirm  that

whenever | may be called upon to perform the functions of an interpreter in any

proceedings in the Tribunal, | shall truly and correctly and to the best of my ability

interpret  from  the . language into  the
... ........ language and vice versa.'.

(2)  Such oath or affirmation must be taken or made in the manner prescribed by

law for taking an oath or making an affirmation, and must be signed by the interpreter.

Recording of proceedings

9. (1) Any proceedings before the Tribunal must be taken down in shorthand
or recorded by mechanical means by a person assigned to the Tribunal in terms of section
24(2) of the Act or such other person as the Tribunal President may designate, and may only
be transcribed if the Tribunal President so directs or where required by the Act.

(20  Any shorthand notes, or transcription thereof, or any mechanical recording of
the proceedings, or transcription thereof, must be certified as true notes or a true record
taken, or a true transcription thereof, whereafter such notes, record or transcription becomes

part of the record of the proceedings.

Short title

10. These rules are called the Rules regulating Procedures before Judicial
Conduct Tribunals, 2012.
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ANNEXURE
Form 1
NOTICE OF HEARING BEFORE JUDICIAL CONDUCT TRIBUNAL IN TERMS OF
SECTION 28(1) OF THE JUDICIAL SERVICE COMMISSION ACT, 1994
Reference NUMDET: ... ... v e ceevee ves wen sen ses nn sen sen onn wnes
In the complaint between:

Complainant

and

Respondent

To: Particulars of * complainant/*respondent:

(@) Name and SUIMNAMIE: ... ... cc e e e cee e it ces ce e e et cee eee e en eee eee eee tes e s eee eee oas

(b) Physical address where notice may be served: ...........c i e en e s ves v e e

(c) Contact phone NUMDET: ... ... ... oo e e e e e e e e e e e e e e e e e e e e e

1. A copy of the notice of the Chief Justice in terms of section 21(4) of the Judicial
Service Commission Act, 1994 (Act No. 9 of 1994), is attached.

2. You are hereby informed that the hearing of the complaint will commence on
i (date) @t el (TiME).

3. The venue for the hearing is:
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<« ... ... (N@me of place, room number and physical address).

SIGNED at .......c. oo v v e veeeeee e this oo day of o 200

President of Judicial Conduct Tribunal

Enquiries may be addressed t0: ... ... ... coou e cor oo e e e e e e e e e e e e s
. (name and surname of Secretary of the
Commission) with the following contact details:
Telephone NUMDET: ... ... oo oo e e e et e e cee e e e eee ee e eee een e e eeee
= P 18] 0 0] 1= o PP

o 1 g = 1| I [0 [ = =T T

* Delete whichever is not applicable

FORM 2

NOTICE IN TERMS OF RULE 4 OF THE RULES REGULATING PROCEDURES BEFORE

JUDICIAL CONDUCT TRIBUNALS, 2012

Reference NUMDBEeY: ... ... cov ee ver nu sos vrn see mos sns aee ns man sens

In the complaint between:

Complainant

and

Respondent
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To: Particulars of respondent:

(a) Name and surname: The Honourable ......... ... oo e it s e e e et e e e e e

(b) Physical address where notice may be served:....... ... ... coe et i ee v e vt e e

(c) Contact phone number: ......... .o oo i

Please take note:

With reference to the notice of hearing before the Judicial Conduct Tribunal which was

served ON YOU ON ......cee oo vee e s ces e s vee v ses e e e e e e, TE fOllOWING information is

provided in terms of rule 4 of the Rules regulating Procedures before Judicial Conduct

Tribunals, 2012:

(@) It is alleged that the facts set out in Annexure A to this notice constitute a complaint
of incapacity, gross incompetence or gross misconduct against you.

(b) A concise summary of the evidence and any other information which substantiate the
complaint against you is set out in Annexure B.

(c)* A copy of the following book(s), document(s) or statement(s) which is/are to be
presented to the Tribunal is attached as Annexures C1 to ...........

(d)* Photographs of the following object(s) which is/are to be presented to the Tribunal
is/are attached as Annexures D1 to .........

(You may with the written permission of the Tribunal President and in the presence of the

evidence leader and Secretary of the Commission, at any time before the commencement of

the Tribunal hearing inspect any original book, document, statement or object referred to in

Rule 4(1)(c) and (d).)

SIGNED at .......cc. cee ceevev v v v e this oo day of ol 200

President of Judicial Conduct Tribunal

* Delete whichever is not applicable
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Enquiries may be addressed 10: ... ... ... oo coe oo s e e e e e e e e e e e e e s s
. ...... (name and surname of Secretary of the

Commission) with the following contact details:

Telephone NUMDET: ... ... ... oo e e e e e e e e e e e e eee eee eee e eees

L=V 0100 1 o7 T

E-mail address: ... ... .o oo v v vie e

FORM 3

SUBPOENA TO ATTEND HEARING BEFORE JUDICIAL CONDUCT TRIBUNAL IN
TERMS OF SECTION 30 OF THE JUDICIAL SERVICE COMMISSION ACT, 1994

Reference NUMDEeT: ... ... oot cee ver vee vee on cee sen see ses senes

In the complaint between:

Complainant

and

Respondent

.To:
(@) Name and surname Of WItNESS: ... ... .c. oo et ves s vt et ees vt ee e e e et eee een e eee een eee eee e

(b) Physical address for service of SUDPOENA: ... ...... ... veeie e cei e e e e et e e e e

(o) JOTo] g1 ¢= Loz o aToT o 1= o T 1 g1 o =Y RSP

You are hereby subpoenaed in terms of section 30 of the Judicial Service Commission Act,
1994 (Act No. 9 of 1994), read with rule 6 of the Rules regulating Procedures before Judicial
Conduct Tribunals, 2012, to appear before the Judicial Conduct Tribunal on
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e (date) e e e e eeee (TiME), at

«eeeeen ... (@ddress) -

(@) to give evidence in connection WIth: ... ..........c. oo e i s it e e e e e e e e e e

wee.en ... (Specify reason why witness must
appear before the Tribunal); and/or
(b) to produce the following book(s), document(s), statement(s) or object(s): ...............

SIGNED at .......c. e eeiev v eev e this o day of el 200

President of Judicial Conduct Tribunal
Take note:

In terms of section 34 of the Judicial Service Commission Act, 1994 (Act No. 9 of
1994), a person is guilty of an offence if he or she, having been subpoenaed to appear
before a Tribunal, fails without reasonable excuse to—

(@) attend a hearing of a Tribunal;

(b) remain in attendance until excused by the Tribunal; or

(c) produce any book, document, statement or object relating to the hearing which

he or she has been subpoenaed to produce.

A person convicted of such an offence is liable to a fine or to imprisonment not
exceeding five years.

Enquiries may be addressed t0: ... ... ... .o coiiie it e i et et e e e e e e e e e e
«eee e ... (n@ame and surname of Secretary of the
Commission) with the following contact details:

Telephone NUMDET: ... ... ... oo i et e e et e e e e e e e e e e e s
FaxX NUMDET: ... ... oo o e e et e e e e e e e e e e et ees ce e e e

L 0 0 P= V| =T [0 [ (=Y A
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No. R. 865 18 October 2012
CODE OF JUDICIAL CONDUCT

ADOPTED IN TERMS OF SECTION 12 OF THE JUDICIAL SERVICE COMMISSION ACT, 1994
(ACT NO. 9 OF 1994)

PREAMBLE
Whereas—

1) the supremacy of the Constitution, the rule of law, and the rights and freedoms
enshrined in the Bill of Rights are the foundation of the democracy established by the
Constitution;

2) section 165(1) of the Constitution provides that the judicial authority of the Republic
vests in the courts;

3) section 165(2) of the Constitution provides that the courts are independent and
subject only to the Constitution and the law, which they must apply without fear,
favour or prejudice;

4) section 174(8) of the Constitution provides that before judicial officers begin to
perform their functions, they must take an oath, or affirm, in accordance with
paragraph 6(1) of Schedule 2, that they “will uphold and protect the Constitution and
the human rights entrenched in it, and will administer justice to all persons alike
without fear, favour or prejudice, in accordance with the Constitution and the law.”;

5) section 180(b) of the Constitution provides that national legislation may provide for
any matter concerning the administration of justice that is not dealt with in the
Constitution, including procedures for dealing with complaints about judicial officers;

6) the Judicial Service Commission Act, 1994 (Act No. 9 of 1994) (hereinafter referred to
as the Act), seeks to maintain and promote the independence of the office of judge
and judiciary as a whole, while at the same time acknowledging that it is necessary to
create an appropriate and effective balance between protecting the independence
and dignity of the judiciary when considering complaints about, and the possible
removal from office of, judges as defined in section 7(1)(g) of the Act, and the
overriding principles of openness, transparency and accountability that permeate the
Constitution and that are equally applicable to judicial institutions and officers;

7) it is necessary for public acceptance of its authority and integrity in order to fulfil its
constitutional obligations that the judiciary should conform to ethical standards that



STAATSKOERANT, 18 OKTOBER 2012 No. 35802 19

8)

are internationally generally accepted, more particularly as set out in the Bangalore
Principles of Judicial Conduct (2001) as revised at the Hague (2002);

Part Il of Chapter 2 of the Act provides the legal framework for judicial conduct which
judicial officers in South Africa must adhere to, and Part Ill and IV of Chapter 2 of the
Act, particularly sections 14, 15, 16, 17, 18, 19 and 20 specify mechanisms,
structures and procedures to be applied if a judge acts in a manner unbecoming a
judge in respect of any of the five grounds spelt out in section 14(4) of the Act;
section 12 of the Act provides that the Chief Justice, acting in consultation with the
Minister, must compile and maintain a Code of Judicial Conduct, which must be

tabled by the Minister in Parliament for approval; and

10) section 12(5), read with section 14(4)(b) of the Act, specifically provides that the

Code of Judicial Conduct shall serve as the prevailing standard judicial conduct,
which judges must adhere to and that any wilful or grossly negligent breach of the
Code may amount to misconduct which will lead to disciplinary action in terms of

section 14 of the Act;

PARLIAMENT of the Republic of South Africa therefore approves the Code of Judicial
Conduct for Judges as follows:-

Article 1: Definitions
In this Code, unless the context otherwise indicates—
“the Act” means the Judicial Service Commission Act, 1994 (Act No. 9 of 1994); and
any word or expression to which a meaning has been assigned in the Act shall bear

the meaning so assigned to it.

Article 2: Application
(1) This Code applies to every judge referred to in section 7(1)(g) of the Act who is

performing active service and, unless the context indicates otherwise, also to—

(@)

(b)

a judge released from active service and who is liable to be called upon to perform
judicial duties; and

an acting judge.

(2) A Judge not on active service is bound by this Code insofar as applicable.

(3) Any wilful or grossly negligent breach of this Code is a ground upon which a

complaint against a judge may be lodged in terms of section 14(4)(b) of the Act.

(4) Complaints must be dealt with in accordance with section 14, read with sections

15, 16, or 17 of the Act.
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Article 3: Objects and Interpretation

(1) The object of this Code is to assist every judge in dealing with ethical and
professional issues, and to inform the public about the judicial ethos of the Republic.

(2) This Code must—

(@) be applied consistently with the Constitution and the law as embodied in the common
law, statute, and precedent, having due regard to the relevant circumstances;

(b) not be interpreted as impinging on the constitutionally guaranteed independence of
the judiciary or any judge or on the separation of powers; and

(c) not be interpreted as absolute, precise, or exhaustive. Conduct may therefore be
unethical which, on a strict reading of this Code, may appear to be permitted and the
converse also applies.

(3) Although international standards and those applied in comparable foreign
jurisdictions may not be directly applicable, they do provide a useful source of reference for
interpreting, understanding and applying this Code.

(4) Notes to Articles of this Code are for the purpose of elucidation, explanation and

guidance with respect to the purpose and meaning of the Articles.

Article 4: Judicial Independence
A judge must— -
(a) uphold the independence and integrity of the judiciary and the authority of the courts;
(b) maintain an independence of mind in the performance of judicial duties;
(c) take all reasonable steps to ensure that no person or organ of state interferes with the
functioning of the courts; and
(d) not ask for nor accept any special favour or dispensation from the executive or any
interest group.

Notes:

Note 4(i): A judge acts fearlessly and according to his or her conscience because a judge is
only accountable to the law.

Note 4(ii): Judges do not pay any heed to political parties or pressure groups and perform all
professional duties free from outside influence.

Note 4(iii): Judges do not appear at public hearings or otherwise consult with an executive or
legislative body or official except on matters concerning the law, the legal system or the
administration of justice.

Note 4(iv): Judicial independence is not a private right or a principle for the benefit of judges
as individuals. It denotes freedom of conscience for judges and non-interference in the
performance of their decision-making. It does not justify judicial misbehaviour and does not
provide an excuse for failing to perform judicial functions with due diligence or for otherwise
acting contrary to this Code.
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Note 4(v): Organs of state are constitutionally mandated to assist and protect the courts to
ensure their independence, impartiality, dignity, accessibility, and effectiveness. The
correlative is the right of every judge not to have his or her independence of mind disturbed
by any person or organ of state.

Article 5: To act honourably
(1) A judge must always, and not only in the discharge of official duties, act
honourably and in a manner befitting judicial office.

(2) All activities of a judge must be compatible with the status of judicial office.

Notes:

Note 5(i): A judge behaves in his or her professional and private life in a manner that
enhances public trust in, or respect for, the judiciary and the judicial system.

Note 5(ii): A judge avoids impropriety and the appearance of impropriety in all the judge’s
activities.

Note 5(iii): A judge does not engage in conduct that is prejudicial to the effective and
expeditious administration of the business of the court.

Note 5(iv): Judicial conduct is to be assessed objectively through the eyes of the reasonable

person.

Article 6: Compliance with the law
A judge must at all times, also in relation to extra-judicial conduct, comply with the law
of the land.

Article 7: Equality
A judge must at all times—

(a) personally avoid and dissociate him- or herself from comments or conduct by persons
subject to his or her control that are racist, sexist or otherwise manifest discrimination
in violation of the equality guaranteed by the Constitution;

(b) in court and in chambers act courteously and respect the dignity of others;

(c) in conducting judicial proceedings, give special attention to the right to equality before
the law and the right of equal protection and benefit of the law; and

(d) in the performance of judicial duties refrain from being biased or prejudiced.

Notes:
Note 7(i): These provisions are aimed at promoting courtesy and ensuring a degree of

decorum.
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Note 7(ii): Judges strive to be aware of and understand the many differences between
persons and to remain informed about changing social attitudes and values.

Note 7(iii): The multi-cultural nature of South African society calls for special sensitivity for
the perceptions and sensibilities of all who are affected by court proceedings.

Article 8: Transparency
A judge must—
(a) take reasonable steps to enhance the accessibility of the courts and to improve public
understanding of judicial proceedings; and
(b) unless special circumstances require otherwise—
(i) conduct judicial proceedings; and
(ii) make known his or her decisions and supporting reasoning,

in open court.

Notes:

Note 8(i): The legitimacy of the judiciary depends on the public understanding of and
confidence in the judicial process.

Note 8(ii): The function of the judiciary fails if its proceedings are not understood.

Note 8(iii): Judges are conscious of the desirability of complying with the spirit of the
requirement that proceedings should take place in open court.

Note 8(iv): A judge avoids unnecessary discussion in chambers (i.e. with the legal
representatives in the absence of the parties) of matters that may be relevant to the merits of
the case.

Note 8(v): If what has happened in chambers has any effect on the proceedings, those facts
are to be placed on record in open court.

Article 9: Fair trial
A judge must—
(a) resolve disputes by making findings of fact and applying the appropriate law in a fair
hearing, which includes the duty to—
(i) observe the letter and spirit of the audi alteram partem rule;
(ii) remain manifestly impartial; and
(iii) give adequate reasons for any decision;
(b) in conducting judicial proceedings—
(i) maintain order;
(i) act in accordance with commonly accepted decorum; and
(iii) remain patient and courteous to legal practitioners, parties and the public, and

require them to act likewise;
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(c) manage legal proceedings in such a way as to—

(i) expedite their conclusion as cost-effectively as possible; and

(i) not shift the responsibility to hear and decide a matter to another judge; and
(d) not exert undue influence in order to promote a settlement or obtain a concession from

any party.

Notes:

Note 9(i): The duty to grant a party a fair hearing does not preclude a judge from keeping a

firm hand on proceedings. In general—

(a) reasonable time limits may be laid down for argument, which may also be cut short
when the judge is satisfied that further argument would not be of material assistance;

(b) the examination and cross-examination of witnesses should be curtailed if it exceeds
reasonable bounds; and

(c) applications for postponement and the like must be scrutinised for real merit and must
be dealt with firmly and fairly.

Note 9(ii): Reasons for decisions must be clear, cogent, complete and succinct. A number of

decisions do not necessarily require reasons, e.g. unopposed cases and interlocutory rulings,

because the reasons are usually self evident. If reasons in such cases are later reasonably

required, they must be given within a reasonable time.

Note 9(iii): Judgments may be written in a style and manner the judge thinks best.

Note 9(iv): A judge may have occasion to express critical views about people during the

course of argument or in judgments, e.g. by using unflattering adjectives in regard to a

recalcitrant or overzealous party, an uncooperative lawyer, a foot-dragging witness and the

like. However, harsh language should be avoided if possible and a judge may not, under the

guise of performing judicial functions, make defamatory or derogatory statements actuated by

personal spite, ill will, or improper, unlawful or ulterior motive.

Note 9(v): Since judges are fallible and can err in relation to fact or law, such errors are to be

dealt with through the normal appeal and review procedures. Such errors, even if made by

courts of final instance, cannot give rise to valid complaints. Complaints against judges that

are related to the merits of a decision or procedural ruling are to be dismissed at the outset.

Disenchantment about a judicial decision does not justify disciplinary proceedings. Section

15(2)(c) of the Act specifically provides that a complaint against a judge must be dismissed if

it is solely related to the merits of a judgment or order.

Note 9(vi): A judge may in appropriate instances advise parties to consider settlement of a

case or put a provisional view in the course of argument. Justice may, however, require that

a party be afforded the opportunity to deal with such view.
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Article 10: Diligence

(1) A judge must—

(a) perform all assigned judicial duties diligently;

(b) investigate the matter at hand thoroughly;

(c) dispose of the business of the court promptly and in an efficient and businesslike
manner;

(d) give judgment or any ruling in a case promptly and without undue delay;

(e) not engage in conduct that is prejudicial to the effective and expeditious
administration of justice or the business of the court;

(f) attend chambers during normal office hours and attend court during normal court
hours, unless such attendance is not reasonably required in order to perform any
official duties;

(9) perform all official duties properly, timeously, and in an orderly manner;

(h) respect and comply with, the administrative requests of the head of court or the
relevant senior judge;

() take reasonable steps to maintain the necessary level of professional competence in
the law; and

() upon resignation, discharge from active service, or the expiry of an acting
appointment, complete all part-heard cases and deliver all reserved judgments as
soon as possible.

(2) A judge must deliver all reserved judgments before the end of the term in which
the hearing of a matter was completed, but may—

(a) in respect of a matter that was heard within two weeks of the end of that term; or

(b) where a reserved judgment is of a complex nature or for any other cogent and sound
reason and with the consent of the head of the court,

deliver that reserved judgment during the course of the next term.

Notes:

Note 10(i): Unnecessary postponements, point-taking, undue formality and the like must be
avoided.

Note 10(ii): Litigants are entitled to judgment as soon as reasonably possible.

Note 10(iii): Criminal proceedings, especially automatic reviews, applications for leave to
appeal, and matters where personal liberty is involved, must be dealt with expeditiously.

Note 10(iv): A judge keeps a record of all outstanding judgments and reports to the head of
the particular court thereon if and when requested.

Note 10(v): A pattern of intemperate or intimidating treatment of lawyers and others, or of
conduct evidencing arbitrariness and abusiveness is prejudicial to the effective administration
of justice and should be avoided.
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Article 11: Restraint

(1) A judge must—

(a) save in the discharge of judicial office, not comment publicly on the merits of any case
pending before, or determined by, that judge or any other court;

(b) not enter into a public debate about a case irrespective of criticism levelled against
the judge, the judgment, or any other aspect of the case;

(c) refrain from any action which may be construed as designed to stifle legitimate
criticism of that or any other judge;

(d) not disclose or use non-public information acquired in a judicial capacity for any
purpose unrelated to his or her judicial duties;

(e) avoid any personality issues with colleagues, lawyers and parties, and seeks to foster
collegiality; and

(H unless it is germane to judicial proceedings before the judge concerned, or to
scholarly presentation that is made for the purpose of advancing the study of law,
refrain from public criticism of another judge or branch of the judiciary.

(2) A judge may participate in public debate on matters pertaining to legal
subjects, the judiciary, or the administration of justice, but does not express views in a
manner which may undermine the standing and integrity of the judiciary.

(3) Formal deliberations as well as private consultations and debates among

judges are and must remain confidential.

Notes:

Note 11(i): If it is necessary to comment on a judgment, the head of court must deal with the
matter in order to protect the judiciary as a whole. If the head of court does not deal with the
matter, the judge concerned may, under special circumstances, issue a statement in a
reasoned and dignified manner, preferably in open court or through the registrar, to clarify
the issue. These provisions do not prohibit academic debate of the legal issues that arose in
a case.

Note 11(ii): Private consultations and debates between judges are necessary for the judiciary
to perform its functions. However, these occasions may not be used to influence a judge as
to how a particular case should be decided.

Note 11 (iii): Personal criticism must be avoided unless it is necessary during the course of
appeal proceedings.

Note 11(iv): Courtesy and collegiality towards colleagues are indispensable attributes of a
judge.
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Article 12: Association

(1) A judge must not—

(a) belong to any political party or secret organization;

(b) unless it is necessary for the discharge of judicial office, become involved in any
political controversy or activity;

(c) take part in any activities that practice discrimination inconsistent with the
Constitution; and

(d) use or lend the prestige of the judicial office to advance the private interests of the
judge or others.

(2) A judge must, upon permanent appointment, immediately sever all professional
links and recover speedily all fees and other amounts outstanding and organise his or her
personal business affairs to minimise the potential for conflicts of interest.

(3) A judge previously in private practice must not sit in any case in which he or
she, or his or her former firm, is or was involved before the judge’s appointment, and a judge
must not sit in any case in which the former firm is involved until all indebtedness between
the judge and the firm has been settled.

(4) An acting judge who is a practising attorney does not sit in any case in which

the acting judge’s firm is or was involved as attorney of record or in any other capacity.

Notes:

Note 12(i): Social associations, including association with members of the legal profession,
should be such as not to create the impression of favouritism or to enable the other party to
abuse the relationship.

Note 12(ii): A judge does not ask for or receive any special favour or dispensation from
potential litigants or members of the legal professions nor does a judge use the office for the

attainment of personal benefit.

Article 13: Recusal

A judge must recuse him- or herself from a case if there is a—
(a) real or reasonably perceived conflict of interest; or
(b) reasonable suspicion of bias based upon objective facts,

and shall not recuse him- or herself on insubstantial grounds.

Notes:

Note 13(i): Recusal is a matter regulated by the constitutional fair trial requirement, the
common law and case law.

Note 13(ii): A judge hears and decides cases allocated to him or her, unless disqualified
there from. Sensitivity, distaste for the litigation or annoyance at the suggestion to recuse

him- or herself are not grounds for recusal.



STAATSKOERANT, 18 OKTOBER 2012 No. 35802 27

Note 13(iii): A judge’s ruling on an application for recusal and the reasons for the ruling must
be stated in open court. A judge must, unless there are exceptional circumstances, gives
reasons for the decision.

Note 13(iv): If a judge is of the view that there are no grounds for recusal but believes that
there are facts which, if known to a party, might result in an application for recusal, such facts
must be made known timeously to the parties, either by informing counsel in chambers or in
open court, and the parties are to be given adequate time to consider the matter.

Note 13(v): Whether a judge ought to recuse him- or herself is a matter to be decided by the
judge concerned and a judge ought not to defer to the opinion of the parties or their legal

representatives.

Article 14: Extra-judicial activities of judges on active service
(1) A judge’s judicial duties take precedence over all other duties and activities,
statutory or otherwise.
(2) A judge may be involved in extra-judicial activities, including those embodied in

their rights as citizens, if such activities—

(a) are not incompatible with the confidence in, or the impartiality or the independence of
the judge; or
(b) do not affect or are not perceived to affect the judge’s availability to deal attentively

and within a reasonable time with his or her judicial obligations.
(3) A judge must not—

(a) accept any appointment that is inconsistent with or which is likely to be seen to be
inconsistent with an independent judiciary, or that could undermine the separation of
powers or the status of the judiciary;

(b) act as an advocate, attorney, or legal adviser but may give informal legal advice to
family members, friends, charitable organisations and the like without compensation;

(c) become involved in any undertaking, business, fundraising or other activity that
affects the status, independence or impartiality of the judge or is incompatible with
the judicial office;

(d) engage in financial and business dealings that may reasonably be perceived to
exploit the judge’s judicial position or are incompatible with the judicial office; and

(e) sit as a private arbitrator.

(4) A judge may—

(a) act as a trustee of a family or public benefit trust but is not entitled to receive any
remuneration for such services;

(b) be a director of a private family company or member of a close corporation but if the
company or close corporation conducts business the judge many not perform an

executive function; and
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(c) be a director of a non-profit company.

Notes:

Note 14(i): A judge conducts extra-judicial activities in a manner which minimises the risk of
conflict with judicial obligations. These activities may not impinge on the judge’s availability
to perform any judicial obligations.

Note 14(ii): While judges should be available to use their judicial skill and impartiality to
further the public interest, they must respect the separation of powers and the independence
of the judiciary when considering a request to perform non-judicial functions for or on behalf
of the State, or when performing such function.

Note 14(iii): Judges who are not on active service but are liable to be called upon to perform
judicial duties must arrange their affairs so as to be reasonably available for such duties if
called upon.

Note 14(iv): Business or financial dealings with members of the legal professions are to be
avoided.

Note 14(v): Serving on university councils or governing bodies or boards of trustees of

charitable institutions and the like is acceptable.

Article 15: Extra-judicial income
(1) In terms of section 11(1) of the Act, a judge performing active service may not
receive in respect of any service any fees, emoluments, or other remuneration or allowances
apart from his or her salary and any other amount which may be payable to him or her in his
or her capacity as a judge, except insofar as the position with regard to royalties is regulated
in the Act.
(2) A judge must not—

(a) receive any income or compensation that is incompatible with judicial office;

(b) directly or indirectly negotiate or accept remuneration, gifts, advantages or privileges
which are incompatible with judicial office or which can reasonably be perceived as
being intended to influence the judge in the performance of his or her judicial duties,
or to serve as a reward for them; and

(c) accept, hold or perform any other office of profit, or receive in respect of any service
any fees, emoluments or other remuneration apart from the salary and any allowances

payable to the judge in a judicial capacity.

Notes:
Note 15(i): Section 11(1) provides that a judge may, with the written consent of the Minister
acting in consultation with the Chief Justice, receive royalties for legal books written or edited

by that judge.
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Note 15(ii): Judges may deliver public lectures or papers on appropriate subjects or teach at
academic institutions. Judges who had been discharged from active service may receive
reasonable honoraria in respect thereof as well as subsistence and travel allowances or

payments by way of reimbursement for such expenditure.

Article 16: Reporting inappropriate conduct

(1) A judge with clear and reliable evidence of serious professional misconduct or
gross incompetence on the part of a legal practitioner or public prosecutor must inform the
relevant professional body or a Director of Public Prosecutions of such misconduct or
professional incompetence.

(2) Before commenting adversely on the conduct of a particular practitioner or
prosecutor in a judgment, the judge must give that person the opportunity to deal with the
allegation.

(3) A judge who reasonably believes that a colleague has been acting in a manner
which is unbecoming of judicial office must raise the matter with that colleague or with the
head of the court concerned.

Notes:

Note 16(i): The judge must usually await the conclusion of the proceedings before informing
the relevant professional body or a Director of Public Prosecutions of such misconduct or
professional incompetence.

Note 16(ii): The reference to the appropriate authority is to be made in a neutral fashion and

may not be judgmental.

Article 17: Judges discharged from active service

(1) In terms of section 11(2) of the Act, a judge who has been discharged from
active service may only with the written consent of the Minister, acting after consultation with
the Chief Justice, hold or perform any other office of profit or receive in respect of any
service any fees, emoluments or other remuneration or allowances apart from his or her
salary and any other amount which may be payable to him or her in his or her capacity as
judge.

(2) A judge who is no longer on active service or liable to be called upon to
perform judicial duties (herein referred to as a retired judge) shall always act honourably and
in a manner befitting his or her status.

(3) All activities of a judge no longer on active service must be compatible with his
or her status as a retired judge.

(4) A judge discharged from active service must not—
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(a) accept any appointment that is likely to affect or be seen to affect the independence of
the judiciary, or which could undermine the separation of powers or the status of the
judiciary and must not receive any income incompatible with judicial office;

(b) act as an advocate, attorney or legal adviser; and

(c) be involved in any undertaking, business, fundraising, or other activity that is

incompatible with the status of a judge.

Notes:

Note 17(i): A retired judge may accept an appropriate appointment as a judge, whether as
judge in another jurisdiction, or as an arbitrator or mediator, in professional or semi-
professional disciplinary matters and the like.

Note 17(ii): A retired judge must not sit as a director of a public company.

Note 17(iii): A retired judge must not become a member of a professional partnership or body
corporate.

Note 17(iv): A retired judge must not enter party politics.
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