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GOVERNMENT NOTICES • GOEWERMENTSKENNISGEWINGS 

DEPARTMENT OF EMPLOYMENT AND LABOUR 

NO. R. 792 17 JULY 2020 

('(I!(q)(,ll~),\li(!jl! !liH'} ():;!i.: Ilr'iglk_, !~uil(j!!Ij< ill/ l!lcllHI :'('illlll\l' ';ilf~t'i, :'IClIHid ()()()\ 

-le,l' ngr;o 'ilYl ~I~() I rlil;d ,Ielfin'.';';: I, !I 

FI(;lJI./\ II()h!~; ()I\J (()IVIPU'!S/\ I I ()I\j I()I( OCTUI)/\ IIOI\J!\I Ii\LllJl~II.S /\I\!I) DISIASI', /\c I fl]o 

130 or If)93 



STAATSKOERANT, 17 JULIE 2020 No.43529 15 

n 01\1 nu~ 

I~or~ TI-IE£ GOIViP~::I\!S/\l'KH\I FUND MAD~ UI\i 

The Minister of Employment and Labour, after consultation with the 

Compensation Board, has made tile regulations under section 91 of the 

Compensation for Occupational I njuries and Diseases Act, 1993 (Act No 130 of 

1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed Regulations. The aforesaid representations 

must be marked for tile attention of Mr TH Maphologela and sent by registered 

post or emailed or hand delivered witllin 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

1 

OR PO Box 955 
Pretoria 
0001 
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In these Regulations, a word or expression to which a meaning has been assigned in 

the Regulations, has the meaning so assigned to it and, unless the context otherwise 

indicates~~ 

"asbestos" means amosite, chrysotile, crocidolite fibrous actinolite, fibrous 

anthophyllite and fibrous tremolite types; 

"asbestos exposure" means exposure or likely exposure to asbestos dust whilst at 

the workplace; 

"cytology" means the examination of cells from the body under a microscope. The 

test commonly checks for infection, inflammatory disease of the urinary tract, cancer, 

or precancerous conditions; 

"histology" means a study of microscopic structure of animal or plant tissue; 

"medical surveillance" means a planned programme or periodic exarnination, 

2 
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'i liil i il 

it) ( I " " 

it IIlurc J\ dodol ~;110l lid It::COI lit I\UI ;\ hi()p~;y \lVIIUII ; III it 

moan~; " ~;lIr9icc11 proceduIC thai c()nsish~ of (J 

li"1orouqh uxsHninaiim I of a corpse bV clisst:ction to d("!torrninf: H1C causo, mode and 

mannE-H of death or to nvalu8te uny diseC1~jO or injury 1:1 lat inay be 

research or oducational pllrpOS()~); 

for 

means thu regulations for cornpem.mtion on mesothelioma due to 

occupation81 asbestos e)(posure made under the Compensation for Occupational 

Injuries and Diseases Act, 1993; and 

"workplace tFmposure" Ineans exposure or likely exposure to c.l hazardous 

substanco whilst at work. 

(1) The diagnosis of mesothelioma must be made by a medical practitioner, 

based on a biopsy, cytology or post-mortem examination, to confirm the 

diagnosis of mesothelioma. 

(2) If the diagnosis is made based on positive cytology results, such diagnosis 

must be supported by clinical features and radiological investigations, which 

must include the reports and films. 

(3) If an employee is diagnosed with mesothelioma as a result of exposurE-) to 

asbestos and is no longer in the employment of the same employer where 

3 



STAATSKOERANT, 17 JULIE 2020 No.43529 19 

'i"lll II 

(iJ ) 

WI /\[V11'\ (':llklc 

The compensation benefits payablf) nccordiny to lho /\ct ;;1~') follows: 

(D) payment fOf temporary total clisablernent must be rnade for as lonq 85 such 

disablernent continues, but not for a period exceeding 24 months; 

(b) payment for permanent disablement must be made when the diagnosis of 

mesothelioma is confirmed and a final medical report is received; 

(c) if the total impairment score is zero to three (Le. permanent disablement less 

than or equal to 30%), permanent disablement must be determined and a 

lump sum must be paid in terms of the Act; and 

(d) If total impairment score is more than three (Le. permanent 

disablement is higher than 30%), pension must be paid in torrns of the 

Act. 

5. Medical Costs 

('1) Medical costs must be provided for a period of not more than 24 months from 

the date of diagnosis or longer, if in the opinion of the Commissioner, further 

medical treatment will reduce the degree of the disablement. 

(2) Medical costs must cover any necessary treatment provided by any 

health care provider. 

4 
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(I) ) 

Ihc folluwillU dOCUnlGlltatiori nlw~t be ::;ubnliH(-jd to the; cornpem;;:1liull fund, or 

crnployG)j' individually liablo, or the licensGe concenlcd: 

(a) An mnployer's reporl of an Occupational Disease (W.CI .. 1); 

(b) A notice of occupational diseases and clairn for compensation (w.e. 1.14); 

(e) /\n affidavit by the employee (W.CL.305) [(if an employer cannot be traced or 

the employer fails to timeously submit Employer's report of an Occupational 

Disease (W .CL..1 )); 

(d) An industrial history (w.e. L 1 '!O); 

(e) A clear history of occupational asbestos exposure or exposure in an industry 

where asbestos exposure is known to occur; 

(f) the length of exposure; 

(g) A medical surveillance report that is baseline periodic exit, where applicable; 

(h) An occupational hygiene report, where applicable; 

(I) A first medical report detailing the employee's illness in respect of an 

occupational disease (W.C.L 22); 

(j) A histology of the pleural biopsy or cytology report of peritoneal fluid 

containing the name of the claimant and the diagnosis of mesothelioma of any 

type. The report should also detail the name of the pathologist, contact and 

reference details that will enable telephonic validation of the report; 

5 
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(ll 

I (:';1 iii:, : q(' 11':('(: ii.l (Jllli:[[ i 1\ ii 1(' di,\(!11I 

( i) I) Il! INIII;I;: " 

., 
" 

(I) The ComrnissiollOt illust (:ornidor and adjudicate all claim!;;;. 

V) ll1e rncdic81 officers employed by the; cornpenscltion fund are responsible; for 

the medical asse~)sm8nl of a clAim and for the confirmation of thc; acceptancE..) 

or rejection of fl clainl. 

··c~~~=±-+it~~~~~~~-~~ __ . 
MR TW NXESI, MP 
MINISTER OF EMPLOYMENT AND LABOUR 
DATE: ':;:c\::::::.\c-::,.?-:::, Vd.b0'0NCJ 

6 
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i"I-,',-. .! 

ilili:ml ul 

Priw;;te Xi 'j'i 

[:2 r~J::nr' (1 [~:f f;~ 

DEHX Mr Larnai:i 

U-:;:(,3fJJ, O\Pl~l'<li()r\q Of\) Il·~~ RE~UI j!,nOi<j~$ FOFi TUE COi';{P~:;~\1~)Al·I~16~ OWl 
hfiE~H1nil§:U€)rujA DUF. ro n(~ta~~fo~T~ot\!:fl.l. h§m~~rg[t clwomm!G: VgU~ ~,f;;1,Allt 

nF 14 OGTOf,;lm 20H? 

1. The Depm im~nt of EmploYlTlrlnt <'lnd i JJ;bour (th& "Depeutment") requests us to 

~;(;!-uiiniE\e and provide at legBI opinion on tile ReguI1llt.iom; for the Compel1sa~ion on 

Mesothe!i(JmE~ due to OCCI.!I:l8tir:Jt1<:l! Asbestos EJ(posun;) (the "dmft Reglll~tion5>J), to be rn12de 

under section 97 01 the Gompel1s~tion for OccupMit1onl:lJI 'njuries Cllnd Diseiltl~0\j) At;'t, 1993 (Act 

No. 130 of '1993) (the uAct"). 
1 
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flece~';~;<:ll y 'lor niledivo ic)\;V'"hWlcino flnrJ irflplotllmdutiol L 

bWJ U:);lh';~t, V r';k'('ldcl(m~ O~ 

'J9Dh (4) [;/\ [T(( (Ce), the Con~mution;:lI Courl (tim "CC:"), pc:a CtlEmica!!)on i', (,tnted 

lollowinn with f'iolgDrcl to the IltJ8U to( Parliament to d8klDRtC it!; Im',/'"f1I1~kino powers to !h~ 

!':X(jcutive: 

"[Ei'l] The legislative authority vesiu(j in Pmli:;\lY1r,mt under !; ~,7 of tho 

ConstiMion is expressed in wide toril'W . 'to make laws fof' the Ropubllc in 

accordance with this Constitution'. In a modem Stete detailed provision:!; are 

often required for the lJurpuse 0'( implementing and regulating laws and 

Parliamena call not be expeeted to deal with all sueh matiers itself. TUlIl'm; is 

~~othlrc\\ll in tlll® et11l[(j~tihBti(jlfj WI1lH~H~ [pl"ohlblt5 r!UJI"III!ll~fl'it from tdl®iega~hll(j 

$U!blf)Jn;JjinWJtta r@glil~t@ry ~'nltht11lrn~y to ()l~h®r bodies. The power to do so is 

n<:)cessary for effective law··making. It is implicit in the power to make laws for 

the country and I have no doubt that under our Constitution Parliament can 

pass legislation delegating such legislative functions to other bodies. There 

is, however, a difference between delegating authority to make subordinate 

legislation winlion th® frhlm~worl~ @f ~ $i~tMt® und®r which Um d®!@gl:1ltil;;m 

is ml'lllO'l@, and assigning plenary 18gislative power to another body" .. " (Our 

ernphasis.) 

2 
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'II 1", ;.,=[, : 

I {:diijol I \j "1 

ii i;, 

noi 

"[4fi] Our cnnp,ti\utioll,;ll dorrmcracy I::; foumk)(j on, ~mlml!J o!h!:lt' vaIU(JfO, thl-, 

'(s)uprornacy of th(;l Com,mutioll and the rule of law'. The very nme!: provision 

of tile Constitul:ion declares that the 'Constitution is the supreme law of the 

f{epublic; law or conduct inconsistent with it is invalid'. And to give effect to 

the supremacy of the Constitution, courts 'must dSGlare that r:my law or 

conduct that is inconsistent with the Constitution is invalid to ~he mdent o·r its 

inconsistency'. This comrnitrneni to the supremacy of the Constitution and 

the rule of law means that th!!.l rl1;}[®t"cISilli (JiU' til!1 [.)Ju~lJlilC ~)owreg' I§. 91)0\,11 I'l;as!ljoct 

~o {:fOJlf1I3tifuLrtuon<lli contml. 

[49] The exercise of public power rrIlUOlfil: th®r®fm® COirlp~y 'IMit-ii UII-j 

GOln3aitUiUfjn, \'~Ihich h, the §;upr@m® Ialw, i:!llnld the dQ)(c~i'in® ('If i~}1lJ£.lftitlf, 

whoch is Pcrllrl: o~ th<ffit liilW. The doctrine of legality, which is an incident of the 

rule of law, is one of the constitutional controls through which the exercise of 

public power is regulated by the Constiiution. It entaiis that both the 

Legisi«ih~r{ll and the Ek{®cuthr® 'are constrained by the principle that ~hey 

mllY ®JmrcistS no POW(!);[f' and [poriorm filO h.!i"lctioli'll brgfY@!f'id ~hOllt cOillf®rr®d 

3 
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" 

~ , 

HI{o penh/Uk::) . inti iii brnnLlI ui' tht., lifldriiIC' ! . .tltll; rhHlitlH dli:r! Hi!,' 

hliini:;k)l' ;<ct,".d ulim vii ();; k: il I dio(;[ ;;ihui ill,: Milli::t~li :u;rt;ll il ;1 

liCE'JrICD [0 compuulId ,mti nmdicinns to 

(hJUtflotor; omiik:d, OIH OfllprK1Sil3.) 

U. In V,,"fi'\',i:c!' ,Hid rJ,l:ilnUHi}!' 1.' n(\}fi.1mtHm~»I: of E~;fH'nD~i(tll!; tV~1VfdopullG:m\i, 

No.43529 25 

(md Tuurklf{~'G, th'i1i)ti~~iO F~H:'!vim;~, '1ml Oihl2H·' 200('l (!j) FA ~f)1 en the, cuurt also stated 

1:11(;:) following in this regard: 

"[18] Lawfulness ig relevant to the exercise m' Bill public power, whether or 

not tho exercise of such power constitutes administrative action. LHwfulness 

d®p~6nd6 10111 t~!Z t®rm~ of UII® amp0\,"l®i'ing ISt©ttut(-I. If the exercise of public 

power i~ rIOt [,;:H]fl:ii@iled by th6 1f®I~l'\!an~: ®mplltiwm<hl@ stli!l~lIi~~), it will be 

ur®i~VJriUli ~:trid hiVaiigil." (Our emphasis.) 

f. In making the proposed draft Regulations, the Minister must comply with the 

Constitution, which is the supreme law, and the empowering provision, which is section 97 of 

4 
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"ii· , 

. '1. ' .. ". 'I 
. ,I It I ,I )Ii,;, ;:' III" 

oi U Ie !lii(~(:i(li"C;('II;)i;")1 ,1I!\ I ,\0 ;~;u;;:;(!/ ',; lil ;.Ii. ;'d I}' !"uet;u Ih I~l'-: ii; i; 'I! i I:; 

ui(hir; j\ct willi '1ilhidl 1111; c':,~f;OUjiH;; ':f'(; C(lil(':)I;J(:d, /)i ;il diN 

HIO pwcndurc 10 beJ followed iH 

Uitl1Gior·.("(ji IBra I; 

(d) tilo pmsom; In INlmm, thfJ plw;Q~; wllfllY) nnd the mm~m)r in w'hich 

pBymollt of aSSO{,SmGnt~; in tmrm; of thb /\(;1 nh[~!1 be rnude; 

(e) the dei(~Hllilmtion of thi3 <lrllol1ni and tlH~ conditions and maomnf' of 

payment of benefits to asr,essors or classes of am;es~>or~;; 

(t) the dir,posal of rnonoys payabjo in t~~rms of this Act to ~my purson 

other than the Director· Geneml .l;md not ciaimed within the pm!~Gribed 

period by the person entitled thereto; 

(9') any mt1t.1:®r which eh8Jil 101" n(uay b~ pn~,,"cribl'lv1 by i'©!(lul:0ltkm ifY 

t®llrrm of tthis f-\©~; 

(h) fli'll~f oti1®i"' maU:®Ii', Wh®ll~ij(Dr ~}!" kfiot GOiti~if!'!(;~(gld with f'l.lf'iY m;1U«~i' 

m!'lntion"ul Ull p<ui3llJra~]h§ {ii!i} t@ (lJ), which h!;# uliUllY d®@Hil 

~~@C{~§:i::Ull["y m' (mf.H~di®nt to ~r@gt;!'lbe if! onil®r ~'I) '1fmUnei' U~® 

obj~cie IJmd rjll~T»lDs©~ of frhi~ Ad. 

(2) Different regulatiom; may be made undm subsection (1) in 

respect of different classes of employers and employees and of different 

areas, and ihe Minister frlay, after consultation with the Board, in respect 

thereof differentiate in such manner as he or she may deem expedient. 

5 
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Ii., or ror denth 10m 

) ~~ubjed to thn 

('i~nti\tiEi(; ito \l:he 

~:mnpNi5tltkm ~m:Y'\rilD1ed i'~j~- !:illflltl ~.ilre8t;rn&HH~ hi thh, !0,ct if it is proved to 

the satisfac'iion of the DirectormGeneral~~ 

([l) Hwt the ~ilfHt·~i(jiy@® fu:l.l~ ~~(HI1i:rell[~illlvl "" o1iBt'~"Jf1;{j) lfi"ieW1lfrii:m@@ hi thlif., 

~i'S~ ~©!llJirm (lIf ~ch@dlUlI@ 3\ and Um.t ~lUIch dls~31s® ~~~~~ a~'is@n ©IUI~ 

(!~ £md inl the CO!.!I'ill@ ©f &lis 01J" i'Il@I' @l1fIpk'Yiye~1kllt; or 

(b) th3t the ®milhjly6~ hiiJ!1J. contn!l«;t\\3\!il ;;i\ dis®8I§(Ti oiher thalli'i ;t1. di5@0l~e 

(~on~emlPiBl~€:!d hy pl':u'''~QI~'Slph (<lJ) [,md th1llt £;unti dis~~~o hiBlf1 l!Jb"is@[(] 

out 1D1 3!llrij Ufll th@ C(HJlII"ISG of Blfl~ @II h@8" empioyment 

(2) If an ~)mpIQyee has contrelcted a disease ref{~rmd to in 

subsection ('1) and the Director-General is of the opinion that the recovery of 

the employee is being delayed or ihat his temporary total disablement is 

being prolon~jed by reason 01 some other disease of which the employee is 

suffering, he may approve medical aid also for such other disease for so 

long as he may deem it necessary, 

6 
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l ~~, ;. 

inappropr iul.o." (OW nrnph,Cltlis.) 

'10. 'flle thaft HefjulatiullB sock to estar)lish requirements and prolX;t/l.IfOS fOI"" tile 

compensation for disauj~;nncnt ct1uf:,ed by dit,eases sustained or GOntrFlctmJ by employees in 

the course of their ernployment, or fm de~th resulling from suell diseases. 

1 'I. It must be noted that, in terms of section 97 of the Act, the Minister may no!. make 

any regulation, except after consultation with the Compensation Board. 

12. Subject to our comments in ilie electronic copy of the dr£lft Regulations and above, it 

i~) our view til at the draft Regulations are duly Cluthorisad and fall within the ambit of tho 

empowering provisions of the Act. 

7 
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.', j ..• . Jt ·i i II 

con';! Iltntjoil Ifvitll till.. Cnl',lpml!;uticJl I f 10"\1'(1. ninde ill'~ I'<cqulnlion,; conlflir Iud ill [iH: 

:';cll()( !111(1," 

14. 

propO:j() thai tile Dlcll1ou~, uf Illc Hcouiations ~woitl the WiG uril1e worrl "!llmll" il! 

contcrnporal)l leoisla1ioll. lho won; b mch8ic and del1()te~) both ihn fulurc10n 11 and 

obli(,)ation. We proposn thi':![ ttl!,; word "must" rather hn used in illf~t<m(A,!G when:; obliOAtiot1n 

f)rC intended. Wo hove plOpo::.;cd this amondrnel1t throl1[.lhou[ the drC:lI'i He911lntions. 

'! 5. In a nutshell, the draft Regulations provides as follows: 

A.d drSlfi~ i'®&;iILII~tioii ii ' D~,finitil1.HRi 

'15.·! We have noted that there art') words and terrns that are defined in draft regulation 'j 

that do flot occur anywhere in the texi of the draft HeguJations. A definition provision is used 

to define words and expressions that are used in the draft Hegulations, but that are not 

defined in the Act and that do not convey their ordinary dictionary meaning. Therefore, only 

words that require clarification and that occur in the text of thE~ draft I~egulations should be 

defjned. 

1 G.2 It mUl:;t also be noted that substantial content must not be contained in tho definition 

provisions, but rather form part of the substantive contents of the draft Regulations. 

8 
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l{);;!,; i)i ll!~.;::~)ill;,::I{!)iil· I! !I: i!1 il; ~tl' ~l'../:, 

Villl!ld 

"vvl1Olf) pc;t~,on illlp;,inllEill" dl](1 "/\IV1/\ (~,uidt)'. We PlOpO:')() (hni Hlc;:iG h~lmo 1m ddilled Ur 

UIDi 1U7()n:llcc 1)(: 111,H1u to H telill whidl h; c1elincc1 in illC /\(;[ (c.(j. "di:;nbkmicil/,,). 

·1 b. bUlan regulalion 11 providGf, for the compensatic)!j bct1dit~; jJ;..JY;:.lblc in m~GOrdFmCU with 

the f\ct. II is not cleBI w1181·e thes(-) cornpnnsation hnnofits i:U"('! dorived from. If those 

benefit<; arc-) payable in (lccord8nce with the AGt, WE) propose that this draft regulation tnUGl 

specify (Lo. by cross-reference) the sections and Schedules in tho COIDA where these 

benefits ure provided for. 

15.6 This draft regulation furl:her states that "permanent disablement shall tm doiennined 

anel n lump sum shall be paid in terms of the Act". For Hle sake of clarity and certainty, we 

proposo that a cros!Heference bA inserted 10 the applicable section in lhCc) Act, which 

indicai(;-ls the manner in which permanent disablement is determined and paid in terms of thE, 

Act (e.g. in terms of section 6t'i(3) of the principal Act). 

Ad draft m!lJul~tion :5 " MedicaJ cosb:; 

'15."1 Draft regulation 5 provides for the apportionment of medical costs. 

lid dr:01ft: n:lgul81tkm 6 . De-ath nenefitz 

9 
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! ~. ! I i ( {I! Ii;. 1', ! j \ i : ~ !.1 I I j \ / I ( ", t j .I I !;: : ,>!. \ ! i 1 ~!: I I j; I;:';:: \ [ I 1.: j i: : I 

I;).~; : il:.; ~!I(;ii ,1-\ !!i~ii()!1 i~, II{li i:I;~;li ::!j~{_.;-' II. iJ(){.: ill.J~ I·.iir' '\i"ll; I i_I~·~) ,I; ,[ j"j; [r ::ji,:iJ~:; 

ilppiicClillu i 

·ii'.'li UrHn iq.)lllntkill / providH,; j'or trw Ibi fir ,10ClltIlUllh·rth./11 ) lJe '~\II)lni\.icd iel U 

COlllIHlnS;ltimlh 111cJ. 

'i{J.1? Vile hovo Iluil~)d that UK'l hcadinU to ihi:; draH i"r:)gui8tion (lo(;~,; not cH.:;cumWly lolluct !/He; 

(;(lfltc!l(~~ of the dr;;:H ICfjulatioll elld il()vc, thmofolG, ~;uggn:;t\)d lh;·~l the hflW:iil1D to fhi:, draf! 

r0gulu.tiotl l)(~ [)lncnded to rUle! TO ur~ :HJmvHT n<D" , We I"we: 

arnendcd the Indox in f1CCOrdGIlCC witil the proporiod chan[IO to the hoading. 

H'i.13 In terms of draft regulation 13, the Commissioner Inl,mt "consider Elnd adjudicato upon 

the liability of 8f1 claims", We suggest that the draft regulation should be amended to provide 

only that the Commissioner I(JUst consider and adjudicate all claims (as opposed to the 

"liability of all claims"). 

Art! dl'<JH r0fJJu~!a(km ~! - S!wr~ miG med COblnhlij;lnl:l;.ili!lC:H[ (new!}.' im",iB'it®o'l) 

'I f].iII We have proposed the addition of a draft regulation that provides for th(~ sholi title 

and commencement of the draft Regulations. 
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" 

I ~. 

'" 

'" 

I ,), I.i j(' 

HI;~ r:!j;OliINi:;i1nd ill I,: 1,:ni\;;[iillihlll;;1 illll>'j,,> Cllill! ",'ill! i", ';'li~1 in i'ldIH'\l,' 1!I'OI.>: 

ill I i )11<: (.1'11 Hll;':! Ii i )ni'( lil; Ill!iJlbllh IL! .; t j(' i ':Cfil ql(l~.i(lll:;; 

). 

f/ .Ihn Dep,-,:rlnienf iF) mmimied to cmnply WiHl ;~()Gtir!ll f! of tim I~l omotinn of 

Adrnlnit"tr(;1tivt.l ,IUStiIX:;' /\(;1, 2000 (Act 1\10. :J 01 2000) by publishing the draft HO\JIIIAt.ions for 

GOtmnent W,,; are of the opinion that the draft Hogulatiom; rnlIGt also Ix~ published in at !east 

two of"lidallailgua~)es, as provided 'For in section 6(3)(a) of ti10 Constitution, 

W. Subjoct to the above comments and the 8uggested amendments made in the 

Section 33 of the Conslltution states as follows: 

"35. JU!lt adminlstrativl? adion.-(l) Everyone hilS the right to administrative action th8t is lawful, 

I'easonable and proceduraUy fair, 

(2) Everyone whose rights have been adversely affected by administrative action h~s the right 

to be given written reasons. 

(3) National legislation must be enacted to give effect to these rights, and must-

(a) provide for the review of administrative <lc1:lon by a court or, where appropriate, an 

independent and Impartial tribunal; 

(b) Impose d duty on the state to give effect to the rights Itl subsections (I) and (2); and 

(e) promote an effiCient administration," 
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ION HIND 11f1l\UE UNDFIR 

B\!~IURIES Al\!I) DISI.:ASr:S 

The Minister of Employment and Labour, after consultation with the 

Compensation 130ard, has made the regulations under section 97 of tho 

Cornpensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 

'1993) in Schedule A. T~lese regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed Regulations. The aforesaid representations 

must be marked for the attention of Mr n-l Maphologela and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

[mail addresses: 

OR PO Box 955 
Pretoria 
0001 
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I {,'H" ~; i j H\,nIlCH t' ;'liHfiVi/\ H' H~f'" 

~~\j: ;/', Hi t'Hl\lU Ill·. Hl\l 'ii~i il~'1 t ' iii: 

!r"/\'fIUII\~!\~ H~,,11 n·tl~ ~~ /\h\~~ I, j )\HU: " ~ ,I \m:; 

iiition ""'" , ..... " ,., ""',. ,.,', ....... , ,'",,'," '.'" .. , ",',', , .. ('· .. 4 

3. 

Cost:~i, .. " . " , ......... , . , .. , , , .............. ., .... , .. , ..... " , .. , .. Jl 

G. Renei'ih:;, ................................ " ..... , ...... "."'"., ....... ".0 

'I. Repod:in!QJ ............................................. , .......... , ............ 10 

rig ......................... ., ......... '" ................. ,,'10 

1. Definiiions 

"Bronchodilaiors" means drugs that cause widening of the bronchi, for 

example any of those drugs taken by inhalation for the alleviation of asthma; 

"B~'onchial challenge test" means a lung function test for asthma, which is 

more commonly used in adults than in children, and which might be performed if 

symptoms and screening spirometry do not clearly or convincingly establish a 

diagnosis of asthma and entails that you inhale increasing amounts of 

methacholine aerosol mist before and after spirometry. The methacholine test is 

considered positive, meaning asthrna is present, if the lung function drops by at 

least 20%; 

2 
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volUIf1() ill OliO ~~f)(:Olid ~Hld (,Hli:i1ih: ilH' Ij()itllfl() oi 

Ilildcriorcc :ritHi ;1 illn)cirfli11 inlldl,!i:i()1 i, illc 1l0ri 11 ul 

COl Hliti()llo~ 

attributahle to n p,nticular workill~j cmvironrnelli. I ho~;e r{egulation:i dHal with 

non·irnnl\H10lo~Jic~11, llC:lln(OJly Irritant· induced I\sthrncl, rcsultinrJ from H If.Jln 

iniom;(} exposure Oi' multiple exposures to known initant( s) in [! previo[ JSIy 

healthy individual; 

means immunoglobulin [ (lg[) test, which mC-'laSl1res the level of IgE, (] 

type of antibody; 

"PEF" or "PEFR" means Peak expiratory flow (PEF), also called peak 

expiratory flow rate (PEF-'R), and is a person's maximum speed of expiration, as 

measured with a peal< flow meter, a small, hand~held device used to monitor a 

person's ability to breathe out air; 

"the Act" means the Compensation for OClCup81tilCmal Injuries 8lnd Diseas@s 

Act, 1993 (Act No. 130 of 1993); 

"Regulations" means the regulations relating to irritant~induced asthrna made 

under the Compensation for Occupational Injuries and Diseases Act, 1993; and 

"workplace e}tposure" means exposure or likely exposure to a hazardous 

substance whilst at work. 

3 
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) /\ jllo;;i,; (li Ii fitHli inlllJcec: /\;;1111; I;' :1 ! )[-~ j I 4tlt: I)V ': 11lUf 

llildiii()II(:1 hi,::P.!I Oil i()II()Wiilt): 

(,,) i' IIHll) illllCJiuil 1(-J;3i; 
(b) occ!lp;dioIiClI m~p();;!!t() IU i1 ktll)WII cnl!~;(! oj ",",illllli<: 
(c) ;1 chroll()lo~jiC;d rd;lii()ldlip hdWC(!il I iii ;nld :.11(' 

(;nvirunnlCllli; 

!,j~ Ii pu~,sibl(:, til(: iNi{h·mcc: for tHo: <lii-JUIIO;;i;; oj i.l:·;i:IHlI;l ~;il()ulcl he 
(locllnwllied bui 01'(') COnlll1CilCill~J il"eatl !lent 

(d) <1 dlal'i:H;j()ii~;iic hi;;imy tH HI plly~;ic(-]I UXCJ.lni11iJi.i0i1:, [lId! ;;l!~J9()st(; 

;),::;tl1l nil; 

(Q) pllysioloUical evidence of variable airflow lirnitaiioll includin9 (;1I1y 

one or more of the following: 

(i) 0ignificant reversibility of FEV 1 postbronchodilatm (> "12%, 
and >200ml); 

(ii) excessive variability ill twice-daily PEF (:>'10%) over 2 
weeks. Daily per: variability can be calculated 
as [(day's highest fJEF-- day's lowest PU-)I mean of day's 
highest and day's lowest PEFj. This variability is summed 
and averaged over 2 weeks; 

(iii) significant increase in FEV1 (>12% and >200rnl) after 
weeks of oral steroid anti~inflammatory treatment; and 

(iv) positive non-·specific bronchial hyper responsiveness 
(methacholine or hist.amine challenge test); 

(f) exclusion of other pulmonary disorders that may e)(plain the 
symptorns or simulate asthma, such as vocal cord 
dysfunction, hyperventilation syndrome, multiple chemical 
sensitivity syndrome or COPD; 

(g) an occupational exposure preceding the onset of asthmatic 
symptoms; 

(h) an exposure and/or physiological evidence of the relationship 
between asthma and the workplace environment (Diagnosis 
of Irritant~induced Asthma requires 'I and preferably one or 
more of (i)--(v)): 

4 
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li\i(d:!LC :;YI)()!;ili(; i(l ::il iliii.:\11I :!!Jcili PH):)(;; ,'I 

~l'r;,: ilIIIW,I/::.I)(;[ cJj dll::i. i'lw (');Pil':IHr: (;()Idd 

[)(; ~;!i) ::(;111.(; iliqll In\jr:i (;XPO;;! (; (;:HI:;iilC) :!Lllic' 
",;U III I:: c;YlnpiCJiI1'; witlli! 1 /I! I!OI1i:;, i d Ii Ui lie wiili 
low IHI/HI (';XPl)!',IIi'C; C;I\ dl I(] I; ric' (JI'l;;d ; i::i hi i I:; 
:;:Vllipi Oi iI:;; 

,;1/i ;·I;);;()(;j;.,tjOII :'c1\1\1(-)(;il ::Ylnpiol Ii, ()l ;·ntlllil;1 ;,nd \I,}() (I; 

(:XpO':lIIH; 

(iii) ·;i~Jllili(;(lni wOIkrc:!i8(mi I/miclbility (.?O'Yc)) iii 
I)I:'+I~; 

(iv) wurkrf)lated chan~jcs ill ~;CI iHI tustinq IIO! I :;pcx;il'ic 
hronchii'll 11yperresponsiveness (c.O. IlJC)Uwcholino or 
Ilistamino chalienge test); and 

(v) pm;ilive ~:;pecific inhalc1tion challenqec} in the lilbomtory 
or workplace challenges. 

(?) Confirmatory diagnosis of irritant-induced asthma can only bo 
deterrninecJ on lung function tests performed three weeks after 
removal from exposure. 

(3) The medical practitioners employed by the Compensation Fund 
shall determine whether the diagnosis of Irritant-induced Asthma 
was made according to acceptable medical standards. 

3. Impairment 

(1) Assessment of permanent impairment shall be determined no later 
than two years after diagnosis and removal from the exposure or 
rc-')duction in the exposure , and after maximum medical 
improvement has been achieved. 

(2) The degree of impairment will be evaluated based on lung function 
tests and the history of medication prescribed to control asthma. 
Original copies of lung function tests must be submitted to enable 
the medical practitioners to consider acceptability of the quality of 
these tests. 

(3) A test carried out after the administration of a Bronchodilator must 
be included. 

5 
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IliC iillp;;iHII(':lli ,:I;:i:.:: will !Jl~ ( )Iilllll('d liV iii': iVV() 1);";lilic:i.(·;I!. 

(pm;! !JioiJ(;II()(libi(lI Il\/i ;lIld ill' )11 iHqllilnirH'i 

U)lli'liillliillIJ to i HI 01 0 1 d(~;;;, 

PC:iill<HI(Ini dL;,liliHIIWtJi ()i r; I; ,ill (v •. illok: I)()r~;()il ii 
Ul) liw oval! 1;ltiOi I oj ,1idlow Oh::tlilciioll will h(: b'·.I:;ud 011 Ii II 1() "i"UilCtiot I 

[c:,;tiIiU Ii I ,ICe()1 dnnLl; \i\Jiiil ( ;()II'Jj ; : UII 

liTit(lIl1 illdll(;()d ;::;lillll;!' 

II clhl'.i:,1 : t "H'f'HH(~ic':li'l : 
CLI[js 
o 

3 
4 

FFV'j % [JI('Hlidud 
;':80 
IO . l!J 
(lo·m~ 

GO· 59 
< [50 

.... I+V, % predicted c-: llIeasured '-EV 1 dividBd by reference "I,V 1 x '100 

1 

2 

_._--

!\IieclicatkHI 
---'----

- - ._- _ .. f.---'---'---

No medication. 

Occi.mional bronchodilator, not daily. 

Occasional or daily short acting bronchodilators + daily low .. 
dose inhaled steroid (S; 400 micrograms Budesonide or 
equivalent<). 

Occasional or daily short acting bronchodilators + daily low 
dose inhaled steroid (::;;400 micrograms Budesonide or 
equivalent) in addition to anyone of the following: 

oro( 

Daily long acting bronchodilator; 
- Leukotriene modifier; 

Sustained-release theophylline; or 
- Occasional (1··3/year) course oral steroid. 

Occasional or daily short acting bronchodilators + daily medium 
dose inhaled steroid (400-800 micrograms of Budesonide or 

L.. ______ .L...:.e..:L::.:.:uival..::,e.o.:n-"J.t)..:... ----------~ 

6 
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:·:Iwil ;:dill\j ill! IciiOdilaiol : d;1ilv iil(;(lillili ':0::<: iidlcdnii 
(;I( ~ruid (/!()() gOO i licloqrrlin:: UI :OJ licit; III (;ql;ill;llnrJi) ii I 
;H )j I to ;'IIIY (JIll) of ille Inllol}villq: 

I ):lily I(JIIl) iK:tiliCj hr()i Ii; 

I (;1 Ii lodifk,)I!;; 

;; lecjH;!e;:\~;u le; 01 

Clr;ca,;ion;11 ('1 <-:l/Yf:ar) COUi',;(' oml ~;i(n()id 

I hlily ~;llol i ,Icling bronchodilator: el;:.dly tncdilHlI du!,!') inhaleel 
~;tmoid (40n··gOO rnicroqrams of Uudosolliclo 01 oquiV<lkmt) in 
ncldition to anyone of the followinn: 

Uaily long acting rnl1scarinic anlafjonbt US microOlam:; ur 
Tiotropium or equivalent); 01 

I:requent (>3/year) course oral ~;t(-)roid ill addition to any 
other asthma t1IGdication. 

------ ----- ------ .--

!. ;:;00 u~J !:3udesonide is equivalent to 250 un Beclornethasone dipropionalc, '100 
u9 1-luticasonH propioncJtn and 80 uq Cjc!Gsonide. 
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;~,.~n 

~;1H~fi~~ 

(/\ II C I) I 

, (llliniffWI) 
I,k> - -Occnnionnl 

Maximum 
postbronchoailater 
FEV1, percentage 

1---. 
::::80% 

predici::c:·e..::d=--__ .----c_+_ 

Objective tests for 
degree of airway 
hyperesponsiveness 

PC20 mg/mL 6-8 

hrollchodil/!t()i. 
not (j(ij!y. 

on 
Occaslon,iI 01 

daily :,ilori. 
<ldinU 
bronchodilalof !"; 
... daily low·· 
dose inhaled 
steroid (:< 400 
microgrnms 
nudcsonidp. or 
c[jtlivafenf). 

3·5 

'iii"17 /0 :;0:,' 

(/\ I, ( , \J I) 
(Mill!) 

Ocrn~)ionl.ll or 
shot; ;u:tin!_.j 
ill'onclio{liI"loi"; : cidily 
low dO:5I" i,',l'lalod :itGl"Oid 
(0:40U ,"jcrowram, 
Hurlc~"o!{i(k or 
equivrllent) ill addition 
io ony OIW of ilw 
j'ollowinn: 

Ok 

Daily IOlln 
acting 
hrotl!:'io(\ilalor, 
or 
Lculw\rimw 
modifier, or 
Sust(1inecl, 
release 
theophylline, or 
Occasional (1-
alyeaI') cowse 
oral steroid. 

Occasional or daily 
short acting 
bronchodilators + daily 
medium dose inhaled 
steroid 
micrograms 
Budesonide 
equivalent). 

3->0.5 

8 

(400·000 
of 
01' 

, f\;.;;; " 

'X,"~ il'X· 

~~i! )1'> 3;~ :1{) /! 1) 

(1\ r: (; iJ L) 
(i,/I[)(j(';;Jil"'J 

f~ilc}j i 
inm,c!,udil;\!or 
"l<'diw" do,;" 
,~teroid 

'.1 eti IlH 
·:daily 

inhaled 
(iOO,GOO 

micI'oJnra,"<: 0"1 
BlIlie~ollid,', or 
nquiva!ellt) in "drliUon 
'to allY OIl". of th8 
followillg; 

Daily long 
acting 
bronchorliiaioi, 
or 
l.eullOllielio 
modifiers, or 
~;!Jstajnml, 

release 
theophylline, or 
Or.casiomll (1-
3/yea!) COlIr<W 

oral steroid 

50%·59% 

! ,) _:' ~ .. L~'~ 

I 
~, '(I ,'I "'11 

(/\ U CUI) 
(S"v",(·;) 

!\~~lhnl<l 

,;olltl'olle,1 
"li'C,Tbnon"i: 

Uaily SllOi I actinn 
brmlchoriil<l[or ': 
daily medium 
dOSH inhaled 
steroid (400 0 GOO 
micl'Oomtns of 
Budesonidr.l or 
(lquivalent) in 
addition to ClIlY 

one of the 
iollowing: 

Daily 
long 
acting 
!illisGari 
tile 
antagolli 
st (ti 
microgra 
inS of 
Tiotropiu 
m or 
equivaio 
nt), or 

I-'requent 
(>3/year) course 
oral steroid in 
addition to any 
other asthma 
medicatl,·." 0",11"" ----i 

<50% 
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(I) !'; 11(;111 Ifll t,;llqHWli'J lii:.; 
;;lhll;I!IPlli CfJi·ltilllll);., Illi lit)'! 

;Ili :;/1;:11 ill' 111;\(1(: Ii' ;1:, I~; <.:, :.lldl 

;1 [)(;ri()d !(J ;h! 1l)()llill~;, 

()) III H\(: Cd,;C; III i!(}iIII'lilC:ili ( ;i\i k::;': iili!i I OJ' ';11 i(\ ;\()':;-;" ;; lilrilil 
:;11111 :;11;111 hu pnicl in icr II:; or tll(: /\d ;'lid If 

dwll he rcconlln()lldnd, 

I )()I(;tlli ination of punll cilj(~lli di :;; iIJlci IIUi II 
wcd\~; I (·)ll1nvc1IiTonl ["xpn:;II([:. 

Hil illi U IC'i ; liO 

1)(: ( I(); ri, 

(I) In all accnptoci case!; oi Inii;:mHnducod 1\:;ttHYla, rneclical ~~Ilall be 
providod for 8 period of nOl more than ?4 months fmrn the date 01 
dia9n()si~; or lonner if further medical aid will, in the opinion of thfc) 
Commissioner, reduce Hit} de9ree of the disablement. 

())The medical costs for purpose~) or providinQ medical aid m, contemplated 
in sub regulation (1) SIIDII cover diagnosis of IrritanHnducmJ Asthrna and 
any necessary treatment or asthma provided by any 11881th care provider, 
as well as any costs of chronic medication related to Irritant-inducod 
Asthma treatment. 

(3) The Commissioner shall decide 011 the need for, the nature and sufficiency 
of medical costs to be supplied. 

If the employee dies as a result of irrjtant~induced asthma death benefits 
payable shall consist of. 

(a) reasonable burial expenses to be paid in terms of the Burial Expenses 
Policy; and 

(b) spouse and dependent's pensions payable, where applicable. 

9 
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lil(: i()1I0Wiil~1 ,i()(;IIfIl"ill: )11 ::ll(lIJi(: ill' (,lllliltiiic<l ill iiI{' (:,llilpcil:;;iiioll Illild III 

U)(~ "illp/flY(,! will) i:; iilriivj'!!I;)l/y li;:,L)k' 01 lhl' li(;('JI~;C(' C(JiH 

1- nlpluy(;!',; i:;npn/i OI;Hl OU:!Ip(iii()il;lll)i:.:;c,,:~e (\IV ( : . i); 
(iI) Notice oi ;HI ()ccllpnjj()lldl IJhn<J.:;c' ; 11<1 (;j;1il(J inJ CIJ(IIj)C)i 

(W C l..l /i) , 
(c) I irs[ fVlcdic;d I <('poil ill IC!';PC;cl 01 UII Ucr.;u 1);)1 iUIl;!! lJi~;e~,:;;(' (W. C I . ')?); 
(el) I Of nach con:;llllati()lI, ;1 /)rown:;~; ~)1r;cfiC(-l/ n(,tHHL (W.CL. 2(3); 
((0) 1- rVic:dical / ~eporl in r8~;pc;ct of ,H) Occlipati()ilal ! )i~~e8:;(; (\/1/(;1 ./[5) 

when tile crnploye()'~; conditioll has rr-~acl1(xi IllClxinHllfl rrlnciicai 

irnprovmnc,nL Ilw most rec(:)nt IWlg functioil t(~::;ts ~1Vdil;:lblu, wlliell include] 
pre unci pOf,l administratioll of a brollc! lodilaio!, and ilK' rn()c1ic,'ltiol) 
prescribed Sllould be ilttached to tid!:'> report; 

u) r jpm;uro History (W. CI, '110) or em appropriate'! c-mW10Ylllclli. history Wflich 
may includ(~ any il riOrmation that may be hdpful to the COlfmlif;siollfH 
such as Safety Uata Sheets, risk assessments or results of environrnE)ntal 
hygiene assessments. Tile suspected workplace ~l~Jent should bn stated if 
known; 

(~j) A rnedical report on the employe(~'s symptorns that details the histolY, 
establishes a diagnosis of COPD and includes results of lun9 function 
tesh'?, chest radiographs where appropriate or any other infoiTnation 
relevant to the claim; and 

(Ii) An affidavit by the employee (W.CL':)05) if an employer Cannot be traced 
or the employer fails to timeously submit Employer's report of an 
Occupational Disease (W.el.'-l), 

a. Claims Processing 

(1) The Commissioner must consider and adjudicate upon the liability of all 
claims. 

(2) The medical officers employed by the Compensation Fund are 
responsible for medical assessment of the claim and for the confirmation 
of the acceptance or rejection of the claim. 

~~-~--~---

.-=~~-=~~~=/--~~--~-~ 
MR TW N)(ESI, MP -'" 
MINISTEf{ OF EMPLOYMENT AND LABOUR 
DATE: '~i_\.=\~?:> \ "d--Gd-<e:::::' 

10 



STAATSKOERANT, 17 JULIE 2020 No.43529 45 

f/I::'IIt.:I(rji(flt 

J!J'-;tli.r ,~\rll; (:()Il~-,jillliH)il'''~: ;)~;'\lL'lijj'I!!' I!i 

i, ~ ~ • 1 ~ :!; :. 0 / 1! ' i : ; .",: ] ~ II t', 

lJf·T1CL 01 (l~L C:liH-f· !5-li\IL IJ\~:V j\UVI~)ri\ 
PrivElt>:,:,: xn'l. r'[1r' r,l) f{lf\ , 000'1, T(~! {n-j?) :q f; .; 'i .)fl, 1';\;', (ll :?) :); {, i (.' ,), ; .. !; )I·il·:~!llql Ii ! ','Ii i;~1 \' ~ >:'_.l 'j'!),: ,'r:; i ',: oj ; 10:1): 

! ~ 'In:,; il: Q~_: ~~L /\(~~~')iH~~ '~!i~C : (I (~,i .~. _: 

}~ci-: [lIt/! t:;!lour/:~O·if·~t>!VJ;)/!\.;!: 
;~nq: !flr r, Me~efo 
Tel: (0-1;;) :ns '113f; 
I :--fglUiI; ,'f! !c~:~cro 0Jjn~~i.ic(;.~J(lV .:/;-, 
\!Vchd!,'~: -'1~tp.:HV:JV~·r~IJloj!q(!v. ~.i1 

IViI lhobiIE') L.iHllilii 

DimdorClnller(J1 
Departrncllt err [:111!)i()l,'iI I (')iIf ~;illii ;·1i)()111 (COlil!lCII);,:liiuill-llIl(i) 
Private Ucl!1 )( 'j 'II 
PretoriD 
OO(J1 

Dew !Vir Lal11Dti 

PI~OPOSl:D nnAFl m:::Gw._.InU)!\l~ or\lll~J~ITJ1.i\ll",INDU(;K:D AS1Hi1JlA rOH 'illb 
COMPENSATION FlJND MAIJf: BY HIE: MINISTER UI\lOEIi Tm~ COMPENSA'nON For~ 
OCCurJJATIONA! !N,Iu!~IES l\ND D!SE~,SES ACT, 1993: YOUR ["MAl! OATEn '14 
OC10BEn 2019 

!NT~OQIJ~lJQN 

1. The Department of Employment and Labour through its Cornpensatlon Fund branch 

(hereinafter referred to as Ule "[)epartment") has requested us to scrutinise the proposed 

draft F<egulations on IrritanHnduced Astilma for the Compensation Fund (hereinafter 

referred to as the "draft Regulations") made under section 97 of the Compensation for 

Occupational Injuries and Diseases Act, 19B3 (Act No. 130 of 1993) (hereinafter referred to 

as the "Act"). 

2. According to the Department, the draft Regulations are technical in nature and 

therefore our office need not concern itself with the technical aspect of the draft Regulations 

as the Department's medical personnel has alreacly attended to the technical issues or 

aspects of the draft Regulationf;, and ar(~ thus satisfied with them. 
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(;(l,ll f Ilf 'I li~, iii I! ! ii ,(iii ,: i ("I: ' 

I nDh (d) '.:;1\ BTl (cq, tile C(ln~,titllli()l);-ll Court, pOI" CI'IJ;;kc:hon I', ~;t~)t()d Hie (0 Ii ()I/vi I IU with 

1(:fFJld to tile; n(,pci (or 1';'lrli;1IYlnnl to dele!piu ib l;lVvnl;lkin~1 powon; : 

'j] The 1c~~Ji!;lativc 811tholity vested ill 1"C:lrIiDrnent ullder ,; 37(Il()W ~)(;)C!iull 'f/t) or tile 

Constitution is l~xfJtcssed in Ill/ide terms 'to IiIHke laWl,; for tile f{cpublic in 

d(;COrOclnce witll this Constitution', In <'1 modcrll !-)tate deiailerl provi3io!ls (lIe oftell 

required for th(~ purpose; of implementillq and n;gulatin~J law;o and r';lrliameni C2HlIloj 

bo expecteci to deal with all slich rnatters itr-;elf 'fhi;,m} i:s, in thE: 

COllstiWliim which prohibits i'ai'li1'lrneIl1 frroril ,3GJbordinatH 

reYUllatory i'lUth(H'iKV to other hodim.:" Ttle power to do so is necessary for effective 
law-mal<ifl~J, It is implicit in tile power to make laws for the country and I have no 

doubt that under our Constitution Parliament cem pass legislation delegating such 

legislative functions to oUler bodies. There is, however, a difierc-:)tlce between 
delegating authority to make subordinate legislation within t.he frameworlt of a 
statute under whi{;il the delegation is made, and assigning plenary legislative 

power to another body ... " (Our emphasis,) 

5. The power to make rules or regulations is <1 public power that must be exercised 

subject to the Constitution of the Republic of South Africa, 1996 (the "Constitution") and tho 

law, In Affordable Medicines Trust and Oiners v Millh;tel' of Health and Others 2006 (3) 

SA 247 (CC), the Constitutional Court stated the following in this regard: 

"[48] Our constitutional democracy is founded on, among other values, the 

'(s)upremacy of the Constitution and the rule of law'. The very next provision of the 

Constitution declares that the 'Constitution is the supreme law of the Republic; law or 
conduct ii1con§is~ent with it is invalid', And to give effect to the supremacy of the 

Constitution, courts 'must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its inconsistency'. This commitment to the 
supremacy of the Constitution and the rule of law means that the mmrcise of all 

publit: powel' is now subject to com;titutional control. 
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. " 
I;:'· Hl(; ~;lli.lii:JI1C: 

d()dl if II' i JI I: 

f.(lili.iOi:: ;IIIDIIUII 'ililidl iiI(: (,)WII:i,:L u; plillill. f,(JWi'l i:; I(;(jllk!ic': oJ',' ill(; (:oli:',(ii.IJ;.ioll. 

~-;Ht:~B~ d~~·:·t· tl'>iH? ;·ht.. '<liP ;)~( ~ :Y[~~~H~J~h_- \"('( i~-':i~'~:-!i~~;~:~.~ d 

~ I 

;.u~r{~~~';:~fr~ Hthi'b f.fp:-·~~·~ ~!V ;;::t'/ iff till:; ~j~~i'i:~(-; til{; (:()I\:.;iiillil{)1l ~;j{l((_~n(;!H':~~ the 

fl/ if iCiplc 1,1 IClj'..llit\, ::(Hi PfOVIr!U;'; ill;] fUIIlI(i;Ji.ioll ior iii(; !;IlIlfrlll ili 1 i[ ,I )Iic P()WI', " (()I!! 

d!)1 

"[!)UJ III eX(,)Ic:jc~inf.J~he p!l~\f(:' in rn~;!l" 

H!(~ f: wllicll i:., the} ~LlprenJn InIN, E:nd Ow or 

tlw Mcciicin8s I\ct Ii, ill m:llcii I~J lGSjIII;:1iions, tlK i\l!illi:,;ter cxcf)n(h~ tho power::; 

confer rc;d by the CI npow(;rinSJ provisions 01 tile IVledicill8s /\d,lhe IVlilli"tcr ;1Cl:; !Ji~rn 

\firer; (bcyolHi the puwers) unci ill tJr8c)(;h 01 llie doctrillu uf IC9""lity. llll; findinu tll'll 
the Minister actod ultra vire; is in cf/nct a 1indin~j tha! the [Vlinistpl acted il1 a manl1Cl[ 

tilGl! is inconsistent with tho Constitution ;me! his 01 her conduct is invalid What would 

have been ultrcl vims under cornman law by reason of D functionary c;xccf"dinD his or 
IICf powers is now invalid under the Constitutioll as an infringernent of the principle of 

lerdality. The question, therefore, i::; wi I ether the Minister acted ultra vires ill Iflakin9 
regulation::; that link Cl licence to compound and dispense medicines to specific 
premises. The 8nswer to this question ITiList be sOLlght in tllo 

p!'ovisiOli!';," (Our emphasis,) 

7. In Von;;ter <1nd Another If ne~~rtment of Cconornic Development, Environment 

,md "fourism, Limpopo Pi'ovim:~;, and Othen., 2006 (5) SA 291 (1') the court also stated 

the following in this regard: 

T18] I.awfulness is relevant to the exercise of all public power, whether or not the 

exercise of such power constitutes administrative action. Lawfulness depends on 
th~~ terms of the empowerinu statute, If the exercise of public power i~ not 
sanctioned by the relevSlnt em~]owetiillg !,ta~ute, it will be unlawful and invl:llid," 
(Our emphasis,) 

8. From a reading of the above quotations, it is clear that in mal\ing regulations the 

Minister must comply wilt1 the Constitution, which is the supreme law of the land, and the 

empowering provision, which is a section 97, read with section 65 of the Act. If ih!3 Minister 

exceeds the powers conferred by section 97 read with section 65 of the Act, the proposed 

draft Regulations may be ultra vires and invalid, 

3 
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;{:U(.jll~; ~.:f ;!jii ;i:, ilj ;'(Ii; /';\..;. 'l!,lllH.!! <:i: 1.;1~> .;I!q;IJ\.:I,:jj!\:; !"ij(l\il':!tlj\., ::;~'i};l(;ilVi 

:); ("II' i: i jolk)\i,I," 

III ii)IIII~'; ofihi:; /\1:; liviill lifllidl 
tile ;)::~;C:::;()i:; ell!; (:()iJl:CIf1I:fi, III ;ri <UIY ill\w:;ii~J(!UUi"l ill tl:lllle; (Ir tlli:-; i\d' 

(b) :;uhjr:c[ jo ;.;( 'clioll Ih, U 1<; k;c:; i )i);li1iJic to i 11(;<li<:<1I !'liH:litioi'jeJi ,; (11 r:liirupri )dlJi'; iii 

I n~:pc(:l ()f ~;('r\licc~: (;ilti(;n:d ii I tell I ,,:; (If tid:: /\d. 
(c) the proC(;(IIIICc: In lx' f()lluv,lf:d in Pdyillq d:;:;ec;;;n H:nl;; dl)(: fillf';c; to tilt; I lii0J(;\()1 

(;CI1(;f"11 

(Ii) the: prm;(lll:; io wi!()nl, U1C pl':ICC:~ \J\}flmf' ;)Il(] [i'll' If)i,lillH:i ii I wlJicll P;IYIIWlll Of 

(lS!O;f,~;slilcnt~; ill (~rlll:'; of iili:; /\d :-;h<-~II bn Ill:-,lcic; 

(;) the cictcr1l1ilklliofi of HH-; i.lfTlOLlI1t [11K1 Hie conditi()n~; ,Hlel I ndllrH;1 oj of 
benefits to (:)~;~;p~)r~un; or CI~lfises of (-)SSO~~f,OrL; 

(1') the dispO:3~11 of mOlwy" pnyahlc ill ternw of 1IIi:c, I\c\ to ; .. my pcr~;()n otillc,r them ttl(; 

Dimctor·Ccncral a 11\1 !lot cl;)illled within Ihn Plc:z;cribed pCI ioel by Hll, pemon entitled 

U)8m!o; 

<my o~:hef nu~H0i, whether 01" not r;mu-we'i:ed \,Mil:1I "n~1 irwUei ~(wtitiom';d in 

(<1.) ~o (~!), whieh he IW;,y dcoi1li il0cessHI11 or 'i:o 
iUl ordl~i" to furHler the and t()urpos.e!', of thi£; f\ct 

(2) l1iHenml regulO'.lltion~ may bc~ made under subsee~i()n ('1) in of 
different Glasses 01 employers ~nd emrPioyf~es <lild of diffent2i1t am:ar.;, and the 

I\Jlinister nnay, after eonsultaiion with the Board, ill respect UI8reof differentiate 
in such mSlrll1er [liS he 01" she may deem exp~diel1t 
(3) Any person who contravenes or fails to comply with any regulation made under 
subsection (1) shall be guilty of an offence and liable on conviction to a fine, or 

imprisonment for a period not exceeding six months. 

Compensaiion for occup.]tional diseases 

65. ('n Subject to the provisions of this Chapier, ~n employe(~ shall he entitled 

to the compensation provided ior and prescribed in this Act if it is proved to 

t.he satisfaction of the Directm·"General .. 

(a) that ~he employee has contracted a disease mel1~ioned in the first Golumn of 

~k~ledule 3 and that such C!i§oSl~e has arisen Qui of and in the course of his or 

he!' employment; or 

(b) that the employee has contmGted a disemm other than aJ disease 

contemplated in paragraph (a) and thai: such disease l1ar-; arisen out of and in 

the coume of his or her employment. 

4 
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1 j ( ; iiI \! :) i { ) I ( ) I 1 ~_; i. ~ (.1 !) \i ,{:;) ; ( ! i! {! i 

iJloillliliH!ill (ii!;;liJi(!111HIJ! ,\lid UI,ri ili~·.c:;)~;(' i~: ;l(ji1i.)ll;·,llorlll\, :;(lIlI;' (JilIDI lii;3(;cl:;C:. ill I.: 

1 JiiC:ciol(:jCflr;l';iI in,1}' ill rll'(('llniililli.j nil' dup('(; (,i fll'iill;liICl'li rill'i,:hioliiCrll 11;1\'1': 

(Ii) ;';uhjuc:l to l,editHI (in, ;: li~Jltt to \lc:mJrlt,; ill t(;:rlrl:; oj tili:; CII~Jpt(;1 .'ih;:;il if ,:liI), 

cI i~;C;:lf;Co r(~lclT(~d tD in ;,UIYlcciion ('I) il,; IIcri blOlI!jlll [0 the: ;'lttr:ntioll oi HlC 

(;()mr!li,;~;i()n(,:r m iile (!rilpl()y(~r 01 illutLml as::;ociatioll (;OIH;elrlor.i. ;!:; HIH GJ:,;() Illi;}' 1)(·, 

\,vithilil;' 111011111:; tWill (ill: COil Ii I ll;!iCCm lGrd of til::11 ciif;em;c. 

suhf;ection ('I) ,,11811 be: deemed !o bn tilt; C1;J1C Oil which I:: illedicul pri:H.;titiol1f;1 

diclgllOsed 1118t disn<lsc, for the firt;j timn or suetl (:-linliur daln m; lIw Director '(',(lr1N <11 

may dnierrnine if it is Inorc favourable to the ernployec. 

(6) The provision:,; of this /\(;( reuardinn em accident shall Dpply ntutatis rnutanck; to ~l 

diseasA referrHd to if I subsection ("1), except where such provisions am clearly 

inapplOpriat{~.". (Our ernphasi(;.) 

'lO. In the draft Regulations, "Irritant-induced Asthma" is defined as il disease 

characterised by variable airflow limitation and/or bronchial hyper responsiveness due to 

causes and conditions attributable to a particular working environment. ltKJ Act further 

defines "occupational disease" to mean any disease contemplated in section 65(1 )(a) or (b), 

that is, a disease that 118S been contracted by an employee, which disease is mentioned in 

the first column of Schedule 3 such as the "occupCitional asthma" and that such disease has 

arisen out of and in the course of his or her employment. 

1 'I. Therefore, upon strict scrutiny 01 the provisions of section 97, read with section 65 of 

the Act, it would appear that the Minister is empowered to ma!\e different regulations under 

section 9'1(1), including prescribing any matter which shall or may be prescribed by 

regulation in terms of the Act or any other matter, whether or not connected with any matter 

mentioned in paragraphs (a) to (g) thereof, which he may deem necessary or expedient to 

prescribe in order to further the objects and purposes of the Act. It would further appear that 

the Minister may make different regulations under subsection (1) in respect of different 

classes of employers and employees and different areas, and that the Minister may, after 
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to ()\Ij' L(J\111I1CI1!::: :lIic1 ~I 

1:1. f;CflLllnl:ioll /' provid(:;~; tili.lt HH; cii,J!!llcd':iuI IIl'ii.;:illi,inrilli:ul A,timl,l :;11,111 hc; dOllc 1))1 

;, tiluciiud j.li'clclition(;l' ,Hid fllrtller I~'yf) dOWIi U 1(; ba:oi;; ,1,: t(J !llJW the di~'Ullosi:; it; tu llOI1U dlld 

the proccclul e~) to 1)2 followed whr:n tile; diagIHJ~,i:; is <,om; Sui Hr!glilillioll (fi) provides tllD) 

rncciiccli pr~lctiti()nm:: f:mp!oyuc! by lIl(j CtlinponsL1tiuil f'l1Ilr! ::hnll do\crminr: wllc'dler tlie: 

CIi(lCJfI()~;i:; rel~itinq in Irrit()lItillrlllccd /\Stl·ltll~.l war; rnacir: ,1GcordinfJ to ilccnptDbk,; medici" 

~stand"lcb, 

14, It flppears that the clJrl"cnl subregulation~~ (/) to (5) contain Cclgpr:r;t~i on Wllicli a 

medic;:ll practitiollcr will base: a diClgnosis of Irritant-induced AsHIl11~1, flimilar to the aspects 

contained in pmEigraph~; (a) to (d) of the current sulHe9ulatioti (1), EHid not independent 

provisions providing for different <Aspects with regard to diagnosis, For this reason, we SI"C of 

the view that they stlGuld be listed with the aspects contained in the current sub-regulation 

(1). Subject to our above comments and our comments and suggested amendments on lhe 

electronic copy of the draft Hegulations, we h,we no conC(~rns regarding the proposed draft 

re[lulation, 

Ad Regulation :1 ~ lm..Jlain~lent 

'15, Regulation 3 provides the timeframes as to when the claimant could be considered 

permanently impaired or not emu procedures or steps to be followed to come to such a 

diagnosis 01 conclusion. 

16, Sub-regulation (2) provides that original copies of lung function tests must be 

submitted to enable the Medical practitioners to consider the acceptability of the quality of 

these tests and to determine the degree of impairment which will be evaluated based on 

lung function tests and the history of medication prescribed to control asthma, 

6 
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IOllf! ;i~, :',1 lei I ili!;;)1 ll( :illelli (:I.lI 1(III1IC:;, i Jill I lOt 1(\1 ;.1 peri()d (:):u :c( Jiilq .)/:. IlIUlli he:, vAJiI;il. :;lIb 

1::UIII;:tjOfl C:» provide;;; liJ~Ji ii Itlflll! :,;11111 ,;,h;:11 iH' p;lid ill [r:llin', of lili' /\<:1. Irq punn;'lIlcn'l 

di':;::1lJI()ilICni 1:::;~3 tll,lll (JI UIUillio :1 (n<·, 

20, 1~(3fJulfltiof) 5 proViJC'i th;Clt in ell I ;:lGct~pt(~d cm,o~; of Irrit;mi,indllcnd l\slhmCl. rnc·:dical 

oiel Sh~lll bo provided for ;1 poriod of Ilot mora than 1'4 ITJOllti1;, from Hw dilte of di;:lgll(H~is or 

lonCler ii, in the opinion of the Cummissioner, further rnedical aid vvill reduce the (je~ll'ee of 

the disablement. 

21. Sub·rogulation (2) further provicies that the mccJic81 costs shall cover diagnosis of 

IrritanHnduGed Asthma and any neGessary treatment of asthma provided by any health care 

provider, as well as <iny costs of chronic medication related to Irritant-induced Asthrna 

treatment. 

22. Subject to our Gornments and suggested amendments on the eloctronic copy of the 

draft Hegulations, we halle no concerns regarding tho proposed draft regulation. 

ad RegulCltion 6 -J)ea~h Benefits 

23. Regulation 6 provides what death benefits are payable to the family or dependents of 

the deceased employee provided that 8mployeo dies m3 a result of irritant-induced asthma, 

We have no concerns regarding the proposed draft regulation. 

!ld Hegu!ai:ion 7 - Ret!orting 

24. Regulation 7 provides for various documentation to be submitted to the 

Compensation Fund or the employer who is individually liable. Subject to our suggested 

7 
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;11(; 1(:,';POII;;itJk, rOI lilCdic<iI ;!~;:';n:;';IIj(:l1t oj jill" r:lililll ;II\(I lor ill<. cOllriiillil[iOi! oi ilk 

WI' 01 I ilj illl" ,;jilinl. :;Ilbj:-:Lli.(} 0111 LOlilllll;nl:; eJild , .. 1 diiIC;llfiiIIC!lIl:: 

011 Ihe: <:i(,dl UI lie; (l()IlY (lj illI: dril,i I 

(ii (Iii f qjllliliioli. 

')() f-(eUlIlfltiofl 9 pm\ji(:f:~; Ulf! flair\{-! iOi thl~ dr;:lfi Flefjul(1iioil:; i-ill(j llll) daie vvhml ill(! dlart 

r \[)S!III<lti()rlS will (;011"](' iliin opnfaiioll. ~;lIhj0(;1 to Olll "ll~19c;·;\ed ;)lncnc1mctlt:; UII tIH.' 

eI(-;(~tr()nic copy 01 the draii 1·(o~Jul;.1tiom;, wn haw) iH) c;om:elllS rr-onmdinq the propo::;cd 

I(:Cjulcliioli. 

27. Wf: (m;:) of tllO opinion that thn IVlini~;ter i:; authorised by section 97, mZld witli section 

65 of the Ad to make Ille draft i(egulatiofls and that, subject to OUl" ;)forernentioned remarks 

and our comments Clnd suggested amendments on tile text of tile draft f~egulations, the 

provisions thereof are, (')S far as we could ascertain, not in conflict with the Act "lnd tile 

Constitution. 

Yours sincerely 

f'_l~ ~.)~ .. 
'FOf~ tFfi: OFFICE OF THE CHI!::I: -STATE LAW ADVISER 
TW il!lESEFO /I WJ~J NEL JJ MA OLWAG[ If A .'OHAAR 
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n 

The Minister of Employment and L.abour, after consultation wit.h the 

Compensation Board, has made the regulations under section 97 of the 

Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 

1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed Regulations. The aforesaid representations 

must be marked for the attention of nIlr Hi 1\!I~phol(lgel"l and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

Email addresses: l<illl[Jly. 

OR PO Box 955 
Pretoria 
0001 

or Harry.Maphologela@labour.gov.za 
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I!. IlllpairrncnL ........................................................................... (S 

h. CornpHm"xlion 11eneiih;.............. . ............................................. () 

6. Modical Co;;t~) ............................................................................... 6 

I. Death Benefits .............................................................................. G 

B. I ~eporting ..................................................................................... 6··/ 

D. Claims Processing ........................................................................ 8 

In these Regulations, a word or expression to which a rneaning has been 
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assigned in the Act or these Regulations shall have that meaning and, unless 

the context otherwise indicates-

"Regulations" means the Regulations on Work-Related Upper Limb Disorders 

for the Compensation Fund made under the Compensation for Occupational 

Injuries and Diseases Act, 1993; 
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1111 

II ( U;lClr 

110. 

wr~ULD:; iCm) caw,od, rl~mr,")Vat(~d or precipitated by one or moro of the 

followin9 risk Ic:)ctom: 

(a) Physical causes are: 

(i) highly repetitive movements; 

(ii) static muscle loading; 

(iii) contact stress such as, but not limited to, uncomfortable 

gripping and twisting, sharp edges to hand tools, desk 

edges; and 

(iv) vibration. 

(b) Ergonomic causes are: 

(i) awkward sustained postures; 

(ii) highly repetitive movements; 

(iii) movements requiring force; and 

(iv) movements at the extremes of reach. 
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!.! 111 1~;!!II··l!l Ii ;;;:, !~.~jl.!j+iii()IJ:: I!:};): i Il! jl~·[:;~ .. !ill> ;:,,1, t:.:!,;! 

(aJ 

( i) 

oj VI/I II 

the C)(po~;ure l!i~3tol Y O! (Ill Ci ilpluYE-lf} 

ICllqth; 

" '. 

distribution, quality Buch as type and character, sevority 

such as intensity, frequency and duration; 

(iii) progression of the symptoms according to th~ type of 

disorder; 

(iv) pre··placement assessment report so that baseline can be 

determined; 

(v) clinical evaluation report by an occupational therapist and 

physiotherapist; 

(vi) ergonomic assessment confirming workplace exposure; 

(vii) occupational exposure to known risk factors and a 

chronological relationship between the WRULD and the 

work environment; and 
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! ," "I ' 

I:(iiHiIICiI(liJ I;):;'I:~), 1/,111('1;: ;:I)!lI()I>lI:j,,' 

I 11(; I! 

/\l"nmiCdn IVk:!dic81/\!;:;ociation (jlddo editiun 011(.;(-; Mmdtilnl Medical InprovfHI)(-;nt 

ha~; hc-')en reached. 

(1) Compensation benefits shall be payable according to the Act. 

(?) If total impairrnent score is zero to three (i.e. permanent disablement less 

than or equal to 30%), permanent disablement shall be determined and a 

lump sum shall be paid in terms of the Act. 

(3) If total impairment score is more than three (Le. permanent disablement is 

higher than 30%), pension shall be paid in terms of the Act. 

(4) WRULDs assessment of permanent disablement shall be based on the latest 

American Medical Association Guides on musculo~skeletal impairment 

evaluation for the upper extremities. 
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i !lee Ilunt. 

',Ile I 

ptuvick,"d by (j Iwaltl !(~;'1I(-; provider. 

liE) (:()illf)(;ll~;<1tion (;or nr ni~;:;ion()1 will decide on tl1CJ need 

tllH ~;u{fici()llcy 01 tlx; rlt(xJical C()~itf; suppliocl. 

lho following death bandits are payable: 
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, ti Ie ilDtwc 

(a) Reasonable burial expenses shall be paid in terms of the Burial 

Expenses Policy. 

(b) If an employee dies as a result of occupational WRULDs, U)e pension 

benefits of such employee shall be payable to the spouse and the 

dopendents of such employee. 

The following documentation must be submitted to the Compensation Fund, the 

employer individually liable, or the licensee concerned: 
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\/\J i IiI l I ~ J I ( 1 \ /; : i ' i'; ;! J t j r; \.:! ,: i I ! ~ ( ( [I: ~; ; i : \ ) i \! ~! : "; j , 

(II,! io! 

vv.c: .. j ·10 I-XPO;;lll() i li:;torV; 

Limb! )iSOfCj()1 CWHULI )"); 

(g) clinic81 evaluation report by an occupational therapist or rhysiojJ1err;\piSl; 

(h) W.C.I .. 302 Progress medical reports in respect of WFUJLD, must be 

submitted with every consultation to tho Compensation Cornmissioner; 

(i) W .C.I..6 Resumption Report rnust bo submitted on a monthly basis for 

as long as the case is open, even if the employee is at work; 

(j) final medical report in respect of a WRULD and residual functional 

assessment report from the Occurational Therapist; and 

(I<) all other reports that may be relevant to the diagnosis and treatment of 

the condition such as, but not limited to an ergonomic assessment 

supported by photographs, video clips. 
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,i)"I);!)!':!I" 

",~: t(:I-'~.i[· ;UI' :.:i;[i-j;!~-(!~·Il--:! f,\\', .:t\'F·l C 
;h;,~, 

KUlH~;~'I' ~:;. L{(~li:·<; .. "._' 
({I~:q. /rl:\~'/!~/'> 

t:~ ,"~.~ !;fU'J{~;t;,;;:u-;/j! 'i!~' f).!Irt! ."j /; .. :: 

f:iit,' I'" !'H:"Hm,G 
1,:d 4~'1 4mW 

c -iIlHJi: f~"Jkf;@!rHIG@lHL'f h::";·t: ~ i'-I',::·­
\'J(J)~~fl:f'; h!t()_:!1\.}f~·LI!0g§MQ~;J.~!~f-;; 
1.1;'(,::-: (Ie t~r.r~Gfl;:fl(;[ ~ti'l!f; 

ML rlioiJilc LniYHcli 
LJiiect()I~(,im 1(11[>1 

inwnt of 
Privatt; )(il'i 
I'rdnrin. 
nOO'I 

h:;1 f'&k:iil:h))i~; IVtl, [-[11:nJ' !\,'im:p!llAtlUU!i; 
I:';', t'tJ;[;l!l'!l(l:Eo ge lct@t"hcu!'t',tW!\:',/<?: 

U::GiA( OpnlM!rH~; IRi.~GlJl..AllaN§; ()~~ WOm{n~(bLA:U'IE.H ~J~iJif1'~R tlJM~l~ 
[)IS(1R[ilER~ Fm~ 'IHK: GOI\!H';1)E~~SAl!()N Fl!Ii\110 MADlE IBlY 'H-ilr: MI!I:!i$lre;~ 
m~tr)m~ COEifi~cj,~r\!5fLitrrON !~QR OCC!lJf-1/,%'j nONA!. !~\!JJlml![eS J~W~[i) ~1$E:,4!t~E~ 
A!f;,i','HJ;{1l:3) 

1. lhe Office of l:lm ChiE5¥ St~.tll LBw Advi~@! hf~§ hri'l€Jlf'\ requ~st!:;d by tho 

Department of Emplt:lYe11Gllt and LabrJUI ("Dep~fim®nt"), to considef the draft 

Hegulatiorm on W(IJrt(·~f,-.{ela:teli Upper Limn Oi~orders rWRUUJ3").for the 

Compen§cltinn Fund, rnao@ by the !v'iinlstfll" undof the Comp~msSltion for Occupational 

Injurios and Olse""s~s Act, HI93 ("draf1 Regulhltimm"), hi tt)rrns of §6etion 'tJ{ 01 tli"!" 

Compensation for Oc(;upatianGiI Injuries ~nd Dim3a!'>e~ I'\(;t, 199~i (Act No. 130 nf 

i 9~}3) ("Ad"). 

:2 Tho Act providQ1s kxl' ool'llpen!I!t'ltion for di~ab!emi'mt caused by occupational 

injuries or diseases ~u~ta!noo or conimctad by employeGs In the OOuts~ of their 

employment, or for d®5lth lfesuWng frorn such injuries or diseases. 

-----,,--- ---"-----~--
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q/;;~j~ } 

it! 11If,<{ i:kE II 

(0)' t/lOf t!/(? ompJoyfH'J IIH.ci l:olliradl:Jli iJ m,:/iUnIlC;{ iii if!!;' ill,',;! 
(;olumll ol :Sc:heduln 3 (]m/ tim! m·I!..!/; 1118/:;0,';(: {j:J8 ;lrisr)fl !.!I}I ui (Jil(l if! 
ihe c()ur.'J(i of lii:c; or f lei (-JfnpIOYUlOruf; 01 

iliai tllC employoD fms f'ofllrw;ter/ 9 tJisefj,'o',) other tf/Wi II (/j.';(~N,:~(1 
(~ont()mph'ltet.f iii Pfll'RI[Jf!3pfl (a) Wit! tlim' sHch !w.<; .nliSOII (jill oi 
&lnd in filL' COUI'S/) 0)' hiB or !wr " 

r:OII[;uI1tltion WiHl lho (:ompt,i ISHfiOiI 

mattere'. f;cd.ion ~J7 pr()virl<~!3 l'lh fol!nW0: 

WI, (1) '1118 Ministor may fflaki1 rtigufmions, after conslJltfdtion 
with the Doard, regarciing-
(fl) the place of meeting and tile procedure to be followed at any meetinIJ 

of the DiracloF·General and assessors or at any proceedings in terms 
of this Act with which the assessors are concernod, or at Bny 
investigation in tenns of this Act; 

(b) subject to section 76, the fees payable fo rnedical practitiof)f;Jrs or 
chiropractors in respect of services rendered in terms of this Act; 

(0) the procedure to be followed in paying assessrflenis end fines to the 
Direct(Jf'~General; 

(d) the persons to whom, the places where and the manner in which 
payment of assessments in terms of this Act shall be made; 

(a) the determination of tile amount and the conditions ami manner of 
payment of baneM!> to assessors or classes of' assessors; 

(1) the disposal of moneys payable in terms of' this Act to any person 
other thEm the Director-Geneml and not claimed within the prescribed 
period by fhe person entitled thereto; 

(g) any matter which shalf or may be prescribed by r(;~gulation in terms of 
this Act' 

(h) any ()th~r matter, whetl1er or not oonnec;ift.r! with any matter mentioned 
~hs (a) to (at which he_ mID! deem necessary or exped&nt 
to prescribe.1n order to fwther the ob~cts and t)urRoses Q[this Act. 

(2) Different regulations may be made under subsection 
(1) in respect of different classes of.~mplovers and employees and of different 
areas, and the Minister mav, after consultation with the Board, in respeg 
tllereof diff~[f!.[Jtiatejn3>uch manwzr as he or §hf! m€ly. deem expedien( .. 
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( '~J i / /:::: ';; j/ i \:,'!.l' J i:{ .',: iii :"Vi .if,.'" 

··c;!;';(,'"U,.i! {I)::h-"'! t,,, til 

{itl (;IJJf.!;ir:ih:~if j{) ,'I fio' jjigfiJf,";OjJjj}(~jli /1 J j 

illi!ld;,.' fj .;ini'lt')C:j:;) 

lidir: 

;. 

i i ji) !Vi inif;t()i II ~(\\I 'J! 1))«(;)1 CP:;l) lhu pC MJ",r lq II ii'!.jl!lntiow; 

livitllin -rhe P§\I W imilm, ill (fir; hei. 

G. 

with l.!irl 

/, In the G{1S0 of Beituirienhoui If Road Accidem' flll)!)'I, th~; Supreme Couri. of 

Appot'li eormnentcd on the power to Ilili'llm regulations "which inay IHe) rltlCessmy or 

expedient to pmscribe ill order to achieve or pr()[floto the object err this Act", by 

ctatin[:j Ul8It this provision "cannot ern power the mail:in~) of regulations which widen 

the IJurpose and object of the present Act or which are In conflict therewith". 

H. Thornton thus advises that such general provisions are purely ancillary or 

incidental to the purpose of the Act. They authorise the provision of subsidiary 

means of ca.rrying into effract what is f)lreody enacted in the Act itself. and do not 

allow fJ1Uempts to widen the purposes of the Act. to add new and different means of 

cfJfl'ying them out, or io depart from or change its objectives.2 

9. Fur1her, the Constitutional Court in considering the principle of legality in 

Affordable Medicines Trust Rnd Others v Minister of Nealth and Other.s3 stated as 

follows: 

"[49] The exercir.e of rublic power must therefore comply with the 
Constitution, which is the supreme law, and the doctrine of legality, 

--~ ...•. ----
2003 (3) ALL SA 249 (SeA). 

2 Thornton, Legis/alive Drafting at page 342. 
2006(3) SA 247 (Ge) 
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,:,,; ~ ~; : r· ~ ~ - ',i) i: :!!, [( '! ,i. 
·il;fi.)!:~. ~,}; ! t"f;"~k<'l 

,d . :, 'H~;iii'ri\;,;;, it ltlinil:' 
tl fl;:~ c:}:C(;~ ri i\.f~ ; ; 1:,\. I :nn~ .. ~i~'; 1i) H)d fhl-

n~;'tV :-;v.(;n~h·~i_-, l"Iii PI)'!Y~ ;)~h~ ih-;i~-n~l-gt f'~{J ~;IGUi}tl 

;11, !i:! 1:1\(;1,' iit;llh ;,;,1"." H." (>dli;;Wp[inil 

".1;': lu,',' 1" 1'otH ;iil,n 'i! 'I' 

[~,;" ~h'c' 1(1:'\1\<:: i;'{jHkii!1.l1 , HI" i\,f!ii 'I 
,lIt'; ( which b ilie :''il.lprC,cHll(' 

GI1'POW()iiIlH proviGiont: 01 tho Medicine:;· l\ci if, Ii I 
II ~F iJlinif;ir'1 ())(c{')(':!dr; lilt) PI IW'(A :.: Ul lnrnll(lti 

1:,: 01 ihn Medicine:; ti In IVlii Ih"kH d(;b< Ill~fi} 
vireB (hoyond 'ihn pnwcn:;) nilll ill brm:\d 1 oJ' lUiI: doctrine of legality. 
'rllf; fin(iill[~ 11 lui, 11 ID r\jlilli~;t.(;i acted UHi'i'l vilG:; h; iii 
I.IlG Miniskli nd~)d ill U ffll'lnlKJI that i:; il. with the 
C:om;mution (ind his or hm conduct h; hl'folid. 'Wh;lt would bonn 
ultrH virm; UndG1 Gmmllnn i;llftl by mason of (1 Itmcecdill~J 
hi~, O( hor powem i:> now invalid undEll' the Constitutiun a,; an 
infringement of th~; of leg,:lIily. Tim thelefopc, in 
whethm Ul('~ flliinistm tlcled !lItrE) vire5 in rnakin&1 rc~Julations ihgt link H 
lil:(:mce to corn pound and dif;punsfl medicines to premisos. 
The answer to Ihif; ques'lioll rnur-;t br" sou(jht in Ihe cmpowEHinn 
proVisions.", 

W. Wtlen makin£J retJulBtions unch'lr till;:; AG(, the MiniGlor must cmnply with tile 

Constitution which is the supreme law, and the empoweiin!~~ pmviflinn which is 

sf:lcjion 91('1 )(11) of the Act, and if the Minister exceeds 'the powers conferred by 

section 97( 1 )(h), 1ho Hegulations made will be ultra vires and invalid. Considering the 

subjed mai1er of the draft Regulations. we are of tho view that sf:ctions 97('1 )(g) :md 

(h) and 65( 1 )(a) of the J\ct me ihe appropliate provisiont> which ernpower the Minister 

to make the regulations. 

1 'j . file table {)f content ill the draft Regulations lists five clauses. AC(,A>rdlng to 

Thornton\ there is no advantage of providing a table of contents if the clauses are 

fewer than six clauses because the content Gan easily be seen 'from looking directly 

at the clause headings as they stand In their normal pOSition. We propose thai the 

Departmeni omit the table of contents, because only five clauses are listed in tho 

table of contents. 

At pBUe '189 
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! ! /i 

"No1.n: !":'reviOllsly otiH)llernm liml boon u~\ed, such i.l'; iHpetitivn ;~~ti"i:Ain V, 
[;llIl1ulativo iffHml1:i dh;order, occupational oven l~,e nGGUpatiDn~~1 
corvicobracllial di:wroer. Fur the plirpOS(1 of tilHSC IG}Jlllt'4tions thn 
term, Wr{UL[h; will tm used." 

'j It It if; uncci"iain from tho Note whme the "Dtller terrn:;;" reTliwred to helVO bCoGIl 

IJn-wiously usod in light hereof, W() propOSG that tho !\loto bG omiUed flom the drl:ifl 

r~e9u!aiiom; beGt:lUBo thl%iO telms Arc 110t used in thn drafi Hegulations. 

1 ~. o. Clause 2 of the draft Regulation seeks to provicie for the causes of WRULDs. 

It statt';s that WRULDs are caused, aggravated or precipitf..lted by various risk factors, 

which includes physical causes. Clause 2(8) of the draft Regulation provides for a list 

of physic.a! Gause~, which incfudes "vibration". It is uncertain whgt the word 

"vibration" in this context means, and therefure we propose that the Department 

clarify the context of the "vibration". 

16. Clause 2(b) of the draft f~€lgulations provides for the causes of ergonomic and 

clause 2(b)(iv) of the draft Regulations lists "movernenis ai the extremes of reach" as 

one of the causes. It is unceliain what is meant by this expression. For the purposes 

of Glarity and legal {:ertainty, we suggest that the Department clalify what the 

expression means. 
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Hl. ClHUSIO 5(l) of lhe cln:1fl neOulalionn li~;:itm; thnt II1;lYiYIBnl 'COI k~mpot ell y lotnl 

Hila!1 iJu paid fOI fl() long as such disc)bk~rnGlr! conUnumi, but ilOi fot c' 

tf1lunt that 

section !I:I(b)(a) of the Act provid!~s fur this therefore i! is not nocossary to repHr,ll tilt:) 

provision:;; of the Act ill the dratt Hegulations. 

20. Clause b(?) and (3) of the draft Hogu!ntions seelw to provido that tho 

compensation benefits shall be payable accordin9 to tho Act. 

21. Clause 6 of the draft Regulations seeks to provide for the in(;ldical costs of 

WRUlUs. It states that medical costs shall be provided for a period not c)(ceeding '12 

months from the date of the diagnosis, however the Director-General may extend this 

period if in the opinion that further medical costs will reduce the extent of the 

disablement. 

22. Clause 7(13) elf the draft Regulations seeks to provide for reasonable burial 

expenses as a death benefit. which must be paid in terms of the "Burial Expenses 

Policy". The Department is requested to clarify which "Burial Expenses Policy" is 
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or tho liGHIiSOO GOIH:mned. 11 in UfIC,:1ti:<'lin "(10m 111(-') (;1£\\.1:.;0 which IIcol1*>0(0:1 i~5 I"Gferred 

m; the ktrn "liconseD" b not defined in thn I\d nOI ill tho draft n~~]ulntions. We 

,;umJos! tllflt till; Uepal [mont furUl8f dmify which licnnsoc is contcmlpiated in this 

GI£lUS~~. 

/:6. CtausD B(d) err the dn~ft Hegulatiorm provide for w.e'! . .'1 "10, which is omi of 

the forms that must be f;ubrniUed to the Cornpensation Fund, employer or a licensee 

concerned. It D.ppears from the reading 01 the form W.C.L.. i 10 that the form seeks to 

provide for the "exposure history" and not "exposure history and empioyment histOiY 

together wah ergonomil: assessment report", because the title of the fonn only refers 

to "EXpOSUfitl History". We have redrafted clause 8(d) to distinguish between the 

reports of employment history together with orgonomie assessment report from the 

report of eXIJosure history. 

2.6. Clause 9 of the draft Regulations seeks to provide for the omce of the 

Compensation Cormnissioner to consider and adjudicate upon liability of all claims. It 

fur1her provides that the Medical Officers in the Compensation Commissioner's ofrice 

5 At page 75 
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\No ;li(tlullcrl h~'fclo u copy nfillc drfl1i 
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01\1 GiONT TH!~ COMPF 

. i!\LHJHiE!:) 

The Minister of Employment and Labour, after consultation with the 

Compensation Board, has made the regulations under section 9"1 of the 

Compensation for Occupational Injuries and iJiseases Act, 1993 (Act No 130 of 

'1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed I~egulations. The aforesaid representations 

must be marked for the attention of Mr TH M«llphologela and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Stmet 
Pretoria 
0157 

OR PO Box 955 
Pretoria 
0001 
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I. liiiOI) .......... . 

j(");)!f; ....... ,," 
,) 

., ,,) 

1i. 

(;01 npet 1~;;TUOIl i)(-)IICii t;; ...... ,"", .. , ... ,"",.,"",', ... ,., .... ,.,' " ...... ,', ... ,.,' .,.,' Tg 

b. j\~edical r~()ilnfit;; .. ,., ." .. , ... , ... , ... , ......... ,' , .. , .. , ............ , , .. , 0.,."" "', _., < •••• ,. ,,[~ 

ESerl(Jfit~) .. " , .. T' ••••••• " ••• , •••• , ••• , •• , •• , ••• < •••••• ". > • , •••• , ••••• , ••• , ••• , ••••• , ••••• ,.,. (') 

'(, 1~8portinQ, ... " .... , ............ ',. , .. ". , ... ,." ", .. , ...... "., .. ,' ",.,., ,.,., .. , .. ,',., .. ,' """'" .B .. 9 

g, Cl8inlf, ProcesSilI9.,,, .. , ,,, ......... , ............. , .. " ................ '" , .......... "', .. ,, .. ,.,.0 

1" Dofinitiom; 

In these Regul8tions, a word or expression to which a meaning has been 
assigned in the Act or these Hegulations bears the meaning so assigned and, 
unless the context indicates otherwise-

"ADl" moans Activities of Daily Living; 

"allergen" means a substance that can cause an allergy, or a reaction on the skin 
or any other organ; 

"dermatitis" rneans inflammation of the sl<in; 

"dermatologist" means a medical doctor who has specialized in skin conditions; 

"occlUpational contact dermatiti§. Oil' ®czema" means a clinically recognised 

condition of the skin caused entirely or aggravated by conditions in the workplace. 

Two types of contact dermatitis are generally recognized, namely irritant contact 

dermatitis and allergic contact dermatitis; 

"patch test" means a test that is used to test skin for allergies. Allergens are 

applied to the skin using patches; 
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I ; l: ;! I' J ! i; . :;".~.;! : 1 r ~ i ! i ; ~ OJ, i ) l :. 'fl: :liil:. I I! I", 

') 1 I ( ; ~ , 

I 1(1 di;HjI , ()j (It;(;l )1 lid II<liiti:; 

on j()II()\JVill~:j: 

((-l) () C]("riniled Iflcdic('d hi;;'!:oIV cH 1<1 iho mriutc nne! dbtributioi or tile 

I()~;iom;. 1\ colO! 1I pllotoural lnu:;i iJ(cl provid(cld, Wh81'(--: uvailc1bl(:); 

(b) ;,1 full llistory of all occupational lisk fc.lctor~; (physical, d)(~I'njcc\1 al 

biological); 

(c) occupational (1XPOStHO to a known CEHlS8tive agent of contact 

derrnatitis and a chronological relationship between the dennatitis and 

the work environment. 

(d) a confirrnatory skin test which is rnandatory such as the Patch Test. 

(e) the opinion and confirmation of the diagnosis by a dermatologist when 

the dermatitis is recurrent or resistant to treatment for more than six 

consecutive weeks. 

(1) The impairment shall be assessed after removal from exposure or maximum 

medical improvement has been reached: 

(2) Criteria for rating permanent impairment shall be determined based on the 

following: 

3 

(8) Table 8.2. must be us(~d to establish the diagnosis, using objective 

physical examination and laboratory tests; 
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i;d )U, 'ii, ii Ii ie ::;i:.: 

((-;) < 1 

ill )(1 

(I) 

Skin disorder 
signs have 

been present 
in the past 

but are 
currently 

present <1 % 
of the timeb 

and 
no 

medication is 
necessary 

and 

Umc: thai :,yt 

.Af:~S 'ff 

"1%-11% UE 

'l ;~ 

i (A 
!~ 1 f~ 

BCD 
E) 

Skin disorder 
signs and 
symptoms 

consistent with 
Table 8~3 are 
present 1 % .. 
30% of the 

timeb 

and 
may 

intermittently 
require 

treatrnent with 
topical 

medicationsa 

and 

Illlil 

'! 'I %w2;'!'% 
UE 

::WO;;}042% 11~~%,,5f1%) 

'11 '15 19 2~~ 
2'7 
Ben 

E 

UE 
:;m 33 36 ~~9 

42 
BCD 

45 54 
(ft, B G 
D E) 

--:::-~~~i--'----~~~--t- - .---.--

Skin 
disorder 

signs and 
symptoms 
consistent 
with Table 
8~3 are 

Skin 
disorder 

signs and 
symptoms 
consistent 
with Table 
8~3 are 

present present 
30%--60% of 60%~90% of 

the timeb the timeb 

and 
often 

require 
treatment 

with topical 
or 

systematic 
medications 

and 
require 

intermittent 
to constant 
treatment 

with topical 
medications 

and 
when signs 

Skin 
disorder 

signs and 
symptoms 
consistent 
with Table 
8~3 are 
present 

>90% of the 
timeb 

and 
require 

treatment 
with topical 
or systemic 
medications 
on a regular 

basisa 

and 
There is 
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1fJ(1(' i', 
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j( "I ,;iljll:, 

; ii it i : ;Yfi 

UI H: ,illni\; i:: 
(/\ II 1;11 

I intf-:I in!(!! I(;H 

I \fljitl, :: 

Physical 
exarnination 
findings in 
accordance 
with Table 8-3 
are present 
when 
symptoms are 
present. When 
present, the 
findings (1) do 
not cover 10% 
of the body, (2) 
exclude the 
face and/or (3) 
are usually 
transitory or 
can be 
concealed. 

;\flilt1il)il 

;11 H i i.or l()t {: 

:;Ytlqriulll:: jIH)i1()iaic: 

; C' Plf;:;C!lli., IiriJii ;:: 

ihei(: i:; IlliliI Irvii 11 /\i11,; 
1l1l(;linH:11C(' 

willi /\1 )1.:; 

IJhysical 
examination 
findings in 
accordance 
with Table 
8-3 are 
present 
when 
symptoms 
are present. 
When 
present, the 
findings 
generally 
(1) cover 
10%-20% of 
the body but 
can usually 
be 
concealed 
and/or 
(2)significan 
tl involve 

in ' 

( 

C1!Ij(linaticall 
y rElCeiV8 

t""i8% 
cornhinod 
with :::111 
other 
sys(L"Jrnic m 
rmmculoskol 
otal 
impairrncnts 
or '100%) 
when 
terminal. 

Physical F'hysical 
examination examination 
findings in findings 
accordance Table 8,,3 
with Table are present 
8 .. 3 are almost all 
usually the time. 
present. Findings 
The findings generally 
generally cover >40% 
(1) cover of the body 
20%--40% of and are not 
the body able to be 
and can be concealed 
at least in most 
partially social 
concealed situations. 
in most May move 
social to highest 
situations number in 
and/or class 
(2) involve 4- depending 
the entire on extent 



76 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020 

I :\I:tl/!,:~ 
i 11, dl~ ... 

- --

'li iii. 

;:i)iiilv 
I.;CII\( 

:!ll(i 

ttl 

)::IIC IIlii1CJil< 
::_;c tc~ ~i 

j( I )iaql 

i,f) H;(pcctodio!)(: 
po~)itivo :.HC 

nrc ('CjUiVOC,l!. i -Oi 

nC~Jdiiv(~ 01 
th(-) Ic!:;i OJ" 

tc~;i:; 11,WE; 

not been 
peri'ornlcd. 
"or nXi]rnple, 
for allc-)rqic 
contClct 
dormatii i:'i, 
class 0 WOLlld 

be assigned if 
there were 110 

relevant 
positive patch 
test reactions 
(RPPTRsr" 

(!)(i'.Hilplc, hli 

~llm~Jic con tad 
delillatjti~;, 

ci,clS:,; "I would 
be assi~Jtlcd 
lor patch to::3t 
reactions that 
,11"8 equivocal 
but would be 
considorod 
rdevant jf 
positive. 

C)qlc;ci('lcJlO 
he pO:jitiv(; 
;Jrc po;.Jiiv() 
and iil 
ranOH 
re:)ult~.; 

(~xpectE'](l in 
typical 
caSF:~) or the 
given 
diaunosi;;. 
!'or 
oxample, tor 
allergic 
contact 
dermatitis, 

~;oln()whnl 

beYCH1(i 
r;~lng() 

result;; 
8xpodcjd In 
typiccd 
casc~; Of tho 
givon 
diagnosis. 
For 
exarnple ,for 
al!f~rgic 

pnsitivl; 
arc 

~;iDnil1(:antly 

bnyond 

class 2 contact 

oxpectcd in 
typical 
casml of tlio 
qiven 
diagnm;is. 
1:01' 

exarnple, for 
allergic 
contact 
dennc.ititis, would be 

assigned if 
there was at 
least one 
RPPTR e 

dermatitis, 
class 
would 

3 class 
bo would 

4 
be 

assigned for assigned if 
multiple multiple 
RPPTRs. G RPPTRsl) 

where 
present that 
indicated 
that the 
patient must 
avoid many 
widespread 
substance 
or crucial 
occupationa 
Ily related 
substances. 

a Determine the patient's class using the history, focussing on medically documented 
interference with ADLs, Objective examination findings must have been documented by a 
physician on at least one occasion to perform a rating, 

b Scars are present permanently, and thus the time element is not used as part of the rating. 
C Any facial scarring should be graded according to Table 11-5 and then combined with other 

impairments from this chapter when applicable, 
d ~he category of Dia9.lJostic Te~t Findings is no~ied 10 scars, If no diagnostic tests ar~ 

6 
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f ;(;~;' ::.,.q~/ (Ii ';~l)(~(:jl)i: Iii il;'; iHI:,ii"!\!('. iri< lr;(, !1!1j Ji)(~i {d)j,.dlr;ll ,Ql:;\ -:;:_~~~:~~:;HHJ ;~I ;;-d 

Dennati 
tis 15,20-

29 

ilii:dilJ(i iindi!'!;: ,~, iill::I iI'i!):liii,I(:11i I::iiill! :; ;il ;(:::i ,:;:.,;[i<>lr', iiidr!"'J ; 
) ili( )1(:, jlo::::H \li !kl: ,d(:Il;li :r; :;il(iilj(: II iH: (']il' ('(I il] 1)(, ;::'1', i,':; ( 

Duration, 
location, itch, 
redness, nail 01 

pigment change 
Fpisode of 
superimposed 
Inf(c)ction 
Progression 
and remission 
factors, 
response to 
therapy, side 
effect from 
therapy 
Atopy child ness 
eczema 
Effect on work, 
hobbies, etc. 

lapulcs, 
paru1c 
v(clsiculQr 
lrylherna, 
serous 
discharge, 
crusting, 
8derna, 
scale, 
lichenified or 
thickened 
plaques 
% of skin 
surface 
involved, 
hand, foot, 
face 
involvement 

j\.~-;~.;;\~~~r:'k·{~(~t u·~ 

~yf 

-~-

CliniCal 
presentation 
and hisLOIY 
Biopsy (may 
not be 
necesB3ry) 
Patch testing 
only positive 
in allergic 
contact 
dermatitis) 

I 

FxfoliativG 

Atopic, 
I\!ierqic, 
irritant 

erytiHodonna, contact 
atopy, rhiniti~;, Acute, 
(:1sthrna subacut 

chronic 
Urticaria 

photose 
nsitive, 
Seborrh 
eic, 
exfoliativ 
e, statis, 
hand 
and foot, 
nummul 
ar 

4. Comp~:msaltioi1 Bem~fits 

(1) Payment for temporary total disablement shall be made for as long as such 

disablement continues, but not for a period exceeding 24 months. 

(2) If total impairment score is zero to three (Le. permanent disablement less 

than or equal to 30%), permanent disablement shall be determined and a 

lump sum shall be paid in terms of the Act. 
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(I) IVlcdk:,d (;11::1'.: ~;il~dll)() pro\lidud iOI ;1 p~;ii()d oj :Ii! )111111(; d;lfU 
(li(.if:lnO~;i~: or lunqc;l, ii ill the opillion of fli ll)j, 1'111 illCi 11l)(\i< 

r;o~;t~; WOI rodll!;(; tilt) (~)(tcni of tll() clb:l!JlotllCni. 

Pl iVk;dical cu::h: ~;hAII C()VCi tho co~)ls 01 cJiarj!lo[~i~) 0"1 o(;cupaUullDI conluci 
clonn(ltiti;; and ;my nncc~)~;8Iyir()cltmmlt pmvicicd by any t i ledical pracl:iiioi j()I· 
n~~ VV()11 ;1:; tho cosi~; of chronic modication in Hit; ~;(~lIsitiLcd individual~:. 

e>') iVlodic211 co~)h~ [;hall also be provided TOI flPi;;()d(:)~~ of acute: on chronic fk-H"C) 
ups. The Cmmnis~)ionm ~)hall dccid!:) on the Ilced for, tll(·~ IVltum and 
~;unicinncy or mmlical C()st~; to be ~~upplied. 

Death benefits payable <He~· 

(a) reasonable burial expenses payable in terms of the l-3urial Expenses Policy; 
and 

(b) widow's and dependent's pensions payable, where applicable, if the employoe 
dies as a result of occupational contact dermatitis. 

The following documentation rnust be submitted to the Compensation Fund or the 
employer individually liable or the licensee concerned: 

(a) Employer's Report of an Occupational Disease (W.CL.1); 

(b) Notice of an Occupational Disease and Claim for Compensation (W.CL.1 4); 

(c) an affidavit by the employee (W.CL.305) if an employer cannot be traced or 
the employer fails to timeously submit the Employer's report of an 
Occupational Disease (W.CL.1); 

(d) Exposure History (W. CL. 110) or an appropriate employment history that may 
include any information that may be helpful to the Compensntion 
Commissioner, such as Material Safety Data Sheets, risk assessment or 
environmental hygiene reports. The causal agent(8) must be confirmed; 

(e) First Medical Report in respect of an Occupational Disease (W.CL.22) 

(f) skin patch test results; 

8 
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c':) j;:~~lll!~ \)1 ;'L(;[:pi~-~:d( -.I"t;,(:! .. ;1 !I(:t !{::~! if: .. !'. (.ij !Il\!{:~:!_j~j;;li,)! '\ :)f)"!f'(: I)j! ;)\i 11)(.' 

II 1(.,:1 il(,lLiiijrlll(II' 

(Ii) Ill':,:, II/lu liCil1 : i.q)1 III (V\I. Ll .)U) i()1 (!;:r:i i t:I H r;1 Ii I; 
(I) I ilkd 1:(;111)11 ill II :d ell ;:ii ()cUJp;di(Jildll \~;(' (\I\f(!. 

I )(;.{ I[:i)(lll ItVllf}ll lIll' l~iilr)I()yi:(;'~; COllcliiilJl1 Ikh 1(;;'Wllf":i1 lIitll 

IIH Ii irrlpr(I\l(!nH'!lll illcliHi (:OicHli pllOi:O\II;lph,; of criic:cl(;cl ,,((;;,:;; ,)I\(I 

(i) In C,\';:' (II rill, ;1 rk:;·d!1 (;(;riii'iLai:l; ~1I1cl (line:; (iiotiiicatiull ()j ~dill) 1111!:;i 

9 

;·;uLillliitcd. /\lk:iil;liivc)ly, ;1 (ieaih ccliiiic,xtr: ;ICl;onljl;Ji lif:ci by " (lc;l;lil(~d 

11{:;ciic(\I 1(~)pOii ()I I ; 1 l)r~H:Lif;(: I (O;'i ie ;,h ~;\( lUll U 1(; Cc1l !;;(-' nf cl()~ltl1 :;1 b( ~ 
:;Ilhillitic;d. 

(1)1 he COllllllissilll1Cf shilll (OI1';icicr ,mel iHljuclicate IlpOIl i /1(; liabilit"l of all c/;lill6 

(2) lhc~ I rK'ciic;l I uffiCf~rs pmployed by ti](-! C:()[rlJX'llSatioll !fmc! elf'(" respunsihlc' for the 
medical i)SSf'Sc,nlPni ()f ,1 clainl emd fOi i'he (cmfimlCllion or til(' JCCC'ptcHlU~ ull('jectioll 

of a clailll 
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i); !/lr)! it! 10/ 'Ii. 

JII!;[jI:L' :lIl\i (P;I';iillljj(111ili1 )1>'!(:,I"in1ii-'ill 

~!~i tC ,:;. ::.;~ IT [: /,.t-:({f(:/" 

-j:, t }~. 'j ~ H: f~! ;I!.:j' :'";'j"j','1 f· 

i Thli't l : 

('HS(~~ 

'1/ iii sLmIJ;Ji)"i 1'I>W'j( i I':·" 
iVl,\/. !, i\l;;~;lhH:('J,'It1nlil 

'i(;I: (Ill?) :~;'Ii' W;o 
t~~~{I~~iH: 

\llfddL: ili\oLI'Il'\:;'}1,rl1liJLQ'U" 

nirE3ctot-benClti! 
DoparliYleni I.lf Fmpjo~llllG! Ii ;:Hld i '''HI" 
Privah) )( 'I 'j '( 
I 
000'1 

" I ;: ~ 'I' i-

rU,:GULt,~nOi\1S Of<~ t~OI'~'!'t\Cr D~Rn!lf4TIT!S Frm TI~IE: GOilflrlEi\!§tJ\YIOI\l nJi\\1) fiflt\[}l~ 
I3Y 'nm: ItnH\!i~TF,R U!\m~R THE Cm\fH'?lEN~Al'IUi\l fn~ OCCUIF"Al'iONAl iN,JURi~~ 
AI\jrD l)15~ASES AG'l', i @@3:V(})UIR: UNt~U!t~!~E~ED lE~ruiAit or 1,t~ OGTO~~fi{ ~OHj 

1.1 Tho Department of Employm0nt and Labour (hen::#inaHf}1" rel'DlTeci to as "HIE) 

Department"), has requ85ted us to scrutinise the form, format, legality and constitutionaHty ()f 

the drBlft Regulations to be madf;;) under section 97 of Hm Compcm!3;oition yor Occup~tional 

Injuries and Diseases Act, 1993 (Act No, 130 of 1993). 

i.2 The Department futiher informs us that the Regulations are technical in nature and 

we need not concern ourselves with the technical nature thereof as the Department's 

medical personnel tl~5 attended to the technical issues. 

'1.3 We bave commented on the Regulations and proposed celiain amendments directly 

on the electronic copy of the Hegulations attached hereto. 
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:uL n;~nulntioll Ii plOviclm:~ for paynlOni of ternpor.r.1fY disnblerYH'~tlt tor ,)~i lonn m; such 

di~whlfHnent G(lfltinue~;, but for ;) p~riod not {~,xceHdinfJ 2t1 lrH.lIlth!o;. 

;'Ui, Re~lulation 5 provides for provision of medical cm;ts for a period of 24 months from 

the eJate of diagnosis or longer if in tho opinion of the Cornrnissioner, further medic(~1 costs 

would reduce the extent of disablement. 

2Jt Regulation 6 provides for death benefits payable for reasonable burial expenses 

terms of the Burial Expenses Policy. 

2,,", Regulation 7 provides for the documents to be submiited to the Compensation Fund 

or tile employer individually liable or the licensee concerned. 

Ad Regulation 3 

Regulation 8 provides for the process by the Commissioner to adjudicate upon the liability of 

all claims. 
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,'./< .. ~,.;:, I 

J povvnn,~ 

Com,titutiOiI which prollibit~l i'arlinlrHmi "li·cm) dolerl<!tinO ~;uborclh lalt-) l"enuleltory 

fiuthority to oHler bo(lim;.r! It) power to do :~() it; i)(-'!C:::,;~;a! y for dff3ctive 1(',w·makin9. 

It is implicit in the power to 1Yl8kn !".ws for the country and i h;.)v(;) no doubt that 

unclflr OUI Cnnstitl !riOll parliarnent can pns£', legislation deloq::~ting Budl legislative 

functions to other bodies. There is, however, a difference b(,.ltweon dGI€'l~~atin[l 

authority to Im~!(e subordinate legislation within the framework of <i statute under 

Wllich the dele~J8tion i~i made, and aS8igning plem,uy !egislativ(~ power to another 

body, including, as section 16/\ does, the power to amend the Act under which the 

assignment is made." 

4. The power to make regulations is a public power that must be exercised subject to 

the Constitution and the law. In Aft'onjlZlble ~lIleditCin\(;) lwst smd Others v Mini;sh·w (}f 

He~lth and OUu~rs 2006 (3) SA 247 (CC) the CC stated the following: 

"[48] Our constitutional democracy is founded on, among other values, the 

'[s)uprernacy of the constitution and the rule of law: 1 
The very mmt provision of the 

Constitution declares that the 'Constitution is the supreme law of the Republic; law 

or conduct inconsistent with it is invalid.' And to give effect to the supremacy of the 

Constitution, courts "must declare that any law or conduct that is inconsistent with 

the Constitution is invalid to the extent of its inconsistency". 2 This commitment to 

the sUpr€HTl8cy of the Constitution and the rule of law means that the exercise of all 

public power is now subject to constitutional control. 
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III r:xnfc:isinq U II' powel io r nal<u fClDi llntion~;, (he <11 !thorhx~rl kll y hn;; 10 

cOlnply with IIw (:otl;~titution, which h Ihe ~iuprcnlu IWN, WHJ tiln lq provbiom; .. II, 

in l1)[1kin9 r8~wlaiinnG the funclinnrilY e;(ceeds the pow(~r:; conferred by tllU Ellll/JlJwminu 

pr(lvj~;ion5, '(btl iunctinnw \1 nd~; l1ftrn viros (he yond tllu 1)()WCf(j) Ilncl in biHDcl1 of tij(? doctrine 

of le~F~Ii!y. 

fl, Soction Dl of Um I\ct provide~ as fo!lO\Am: 

"('1) The Minister rnay mal,e regulatiOllG, after consultation with tho Eio8rd, 

regarding· 

(R) the place of meeting and the procedure to be followerj at any meeting of H18 

Oirector~General and assessors or at any proceedings in terms of this Act 

with which the assessors ar(-; concerned, or at any investigation in terms of 

this Act; 

(b) subject to section 76, the fees payable to medical practitioners or 

chiropractors in respect of services rendemd in terms of this Act; 

(c) the procedure to be followed in paying assessments and fines to the Director .. 

General; 
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(il) 

(i) 
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, " 
: j; (l ! i I:. ! i ·l ; 

pc11il(J1"apfw (<:1) to (~J),whiLI i h~, ilny dee!"! I ilccO(;(;aIY or 

in oldm to fur~her "the nhjcdE "me! plIq)O!,Gt; of ihir:; !\cL 

ill 

hi 

(J) j)ifferf~nt rC~Julf'1tioll(; Hli:-1Y l.m IlleJde Ulld(~r ~;UbS(;GtiOfl Ci) in rc",z>pcx:t of dii'fmGlTl 

da~)~;es of ()mployers and omployee[; and of different HrC"1;m, and the Minister rn;~y, 

after consultation with the Board, in n'")spect illereof differenti21h~ in such nl8nnl:")1 (;)l, 

he Of "ilt':; may deem Gxpeclimlt. 

(3) Any per-Gon who contraw~nes or fails to comply with <Oiny re9ulai:ion made 

lmder subsection ('1) shall be ~Juilty of an alienee and Helble on cOilviction to a fille, 

or imprisonment for ",1 period not exceeding six months." 

From section 97(1) of tile Act it is clear that the Minister does not have the express authority 

to make regulations dealing with work-aggravated asthma or with specific occupational 

diseases. Therefore, in order to make the draft Regulations the Minister must be so 

authorised by paragraph (g) or (/1) 01 subsection (1) of section 97 of the Act. 

Mil1lister'~ power io m~ke ~he dl'<3lft il'tegulations jrg term~ oi ~®cth"m 91(1)(gJ 01 thre Act 

6.1 The Minister is authorised to make regulations in terms of section 97(1)(g) of the Act 

if another section in the Act authorises him to make regulations relating to the subject matter 

dealt with in thai section. There are many sections in the Act which, when read WiUl section 

97(,1 ) (g) of the Act, authorise the Minister to make regulations. However, there are none that 

authorise him or her to mal«~ regulations regarding occupational diseases. Therefore, we are 

of the opinion that the Minister cannot make the draft Regulations in terms of section 

97(1 ) (g) of the Act. 
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, . 
; O! ., ;;;f sUI:· )(/;) 01 ihc /\r:i 

)II~; tn Pi 

()'i the Honri l\cciclnlli II mel !\cl,FlDCl (/\C[ i\J(l !iii (vj i 99«) nnd 

;",1'; follow;, ;)1 ill) (jll 1)0 

"S(~)ction :lei empO\IVflj':; the !viinh,lor to mtlkn IODu!atinnG in ord(;-)j to ;'!(:i1i(w() OJ 

pronlol(' the {)I*~ch; of tllr; /\(;t {:loGs l.lQ.U;onfQLmHllOrHv hinl J1UF:1",eC~>.(?J~"rraiJ 

LllltsickLJilgt lirojt~s:l §:yope _Bndi'JJnt!l1. 1,\11 r(!~L~!li;!tkms QIQ.DLul~l!~,J:..ed bLU~ Ml1li$ieL 

. !]Q.:als, It is indeeri 

so [hat tllO pos~;ibjlity of fmurl is greater in GiJSC~; wh(-lrfl the identity of tho drivGI' or 

owner of tho \follicle in qLl(-)stioll !ws not been oslablishf-)(i, dB it would usually be 

difficult for the F<AF to !,Gcure (~vidence to disputfc) ;:1 ciairYl (see MbBtha at l18H). 

Stricter requirements would thus be jllstified in unidentified vehicic) Ce'lses. lLf9JJill!Y.§. 

that fe"uulatioos designed to eliminatE! fr.?LJg~@nd facilitate l!1QQf of le91timatulair))s, 

tillLo,q as it does withirtlhe. MinLster'sQ.9wer tO~~I'§~qula1eL..I£IioYlg be perrnis~ibl.§l..:. No 

other reason has been suggested for such a requirement and I can think of none, 

IhaU~iJimate end, maY-Bot, however, be achieved by_n~. sweelLtoo 

fxoadly .... 

The Constitution places significant restraints upon the exercise of public power. It is 8 

requirement of the rule of law that the exercise of public power should not be 

arbitrary. HJollows that the exen:;i!3e by the iVlinisi€:l[Q{ the regylatorY poweLQQ.flf~ff'§q 

upon him t]ad jo be rationaliY.l§lated t.QJJl~.mJrpose for which the power was granted 

~ rationality beinQ the minimum _ th~shold requiremt?nt. (See Pharmaceutical 

Manufacturers paras [85J and [86].) Conduct that fails to pass that threshold 

requirement would fal! below the standards set by our Constitution and would 

therefore be unlawful." (Our underlining.) 

We are of the opinion that in view of the underlined remarks in the '\fja~{Wetlcme case, quoted 

above, the following deductions can be made regarding the Minister's power to make 

regulations in terms of section 97(1)(h) of the Act: 
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( ) 

::1 If (lin (~()uli 

j 1ll8ntion ii bOCfHl;;(j ii illt !!;tn:lte:3 the illlport~lIlcc, ill !hu conk~xl uj H l(! 

interpi et.8tioll of tI j(! Implementation Ad, of conGtmillf:j ii. in ;) WrlY tlWl c:lccmd~; I/l/ith 

~Jivei;; (,Heet to tilt'! bpltil, purport and objects of the Bill of r~i~lltS. 

[DB] JJJ.~ .§.t§rli[lfJ JlginLill J.hQ.. jnh3r!)retfAtigllal eXi::lg~jse ... ill Jlle ~(mO @E;pI Jtl£ 

l.rrlplerne.n1QJiol1 /\ct, whi<;1J clGSSdiI!~~:; its.'p.lJ.nN~~§." (Our underlining.) 

From tile underlined rernarks of the COUll, quoted above, it is dear th81 UK;;: lonfJ title of a 

statute is an important source of inforni<ition regar-cling tile objects and purposes of that 

statute. The lon9 title of the Act provides as follows: 

"To provide for compensation for disablement caused by occupational injuries or 

diseases sustained or contracted by employees in the course of their employment, or 

for death resulting from such injuries or diseases; and to provide for matters 

connected therewith." 

The first part 01 U)e long title states the purpose of the Act in clear terms. The second pari of 

the long title provides that it is also the purpose of the Act to provide for matters connected 

to the compensation of employees for disablement or death caused by occupational injuries 

01 diseases sLlstained or contracted by them in the course of their employment. Dermatitis is 

listed in item 2.2.1 of Schedule 3 as an occupational disease. We are of the opinion that 

regulations regarding the occupational diseases for which compensation may be claimed is 

a matter connected to the main purpose of the Act. Consequently. the Minister is authorised 

in terms of section 97 (1 )(tJ) of the Act to make regulations dealing with occupational 

diseases for which an employee may claim compensation in terms of the Act. 
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. ~ 

The Minister of Employment and Labour, after consultation with the 

Compensation Board, has made the regulations under section 9l of the 

Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 

1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed Regulations. The aforesaid representations 

rnust be marked for the attention of Mr TH Malphoiogeia and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

OR PO Box 955 
Pretoria 
000'1 
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The lVIinister of Employment and labour, after consultation with the 

Compensation Board, has made the regulations under section 97 of the 

Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 

1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit wriUen 

representations on the proposed Regulations. The aforesaid representations 

must be marked for the attention of Mr TH Maphologela and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

OR PO Box 955 
Pretoria 
0001 
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clad) of tho "iollowin9 crit8ri<:1 h; inUl ;1 j"c<lsonable deqn"lc of modical 

proh;:Jbility: 

(aJ (l calls,:)1 ev(:':nt took placo; 

(L)) the pC-jrson who exporien!x)d the event has the condition, that occurred as a 

result of an injury, impairment or disease; 

(c) the event could Gause the condition; and 

(d) the event caused or materially contributed to the condition within medical 

probability_ 

"(;hronoiogy" means the medico-legal phenomenon that requires that the series of 

events leading to the event, incident, injury or occupational disease must have a 

chronological sequence that justifies the link to the cause. In essence, the cause 

must precede the effect; 

"Clinician Administered PTSD Scal(~ (CAPS)" means a semi-structured interview 

that is designed to assess the essential features of Acute Stress Disorder and Post~ 

traumatic Stress Oisorder as defined in the DSM-IV and DSM-V and as edited or 
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IIIOdolll, 1[1 l~; aboui ihu C:lrf) 

individll"d n~3 to inCremif) the llSf) of hi~lh quality 

clinical re~-)um(;h in clinical deciriiOiHfl;:lkiIlU, 

mQ(Jn~; an oXdrnini:1tion for I('?gal, 

insurance or financial roasons cornpleted by (~ nOIJ~treatino physician, who will not be 

involved in any fllliher truatirlent or care of the beneficiary beyond tho e)(arninatiol1;; 

"!¥l81~]iH\g(lH~ he€lJlthe<ilre" means the clinical and financial risk assessment and 

management of healthcare through use of rule~based & clinical management based 

programmes; 

emotional power , which involves any situation or eVEmi faced by emergency or 

public safety personnel, that causes a distressing, dramatic or profound change or 

disruption in their physical and or psychological functioning; 

"iVla}.\imum IVl~dk:aJl Improvement (MIl/H)" means a status where a patient is fully 

recovered and the treating medical practitioner is satisfied that no further 

improvement is anticipated on available surgical or medical treatment..The MMI is 

reached on a date from which further recovery or deterioration is not antiCipated, 
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Dnd dutim~ the job, II include expo~,ulc to phy~·;ici.ll, chomical, lioloUical , 

nle<m~; thc-! condition whereby an impairrnent or disabk;meni 

b(~CDIT1GS ~.)tDtic or well Btahilised with or without medieal trcatrnent and if; not likely to 

remit in the future despite medical treatrnent, within medical probability; 

a pathological response to a traumatic event, characterised by symptoms of 

recurrent and intrusive distressing recollections of the event namely nightmares, a 

sense of reliving the experience with illusions, hallucinations or dissociative 

flashback episodes, int(·mse psychological or physiological distress at exposure to 

cues that resemble the traumatic event; avoidance of stimuli associated with the 

trauma ,e.g. inability to recall important aspects of the trauma, loss of interest, 

estrangernent 'from others and increased aroLisal sleep disturbances, irritability, 

difficulty in concentrating, hyper vigilance, and exaggerated startle response; 

The DSM-V Diagnostic criteria for PTSD include a history of exposure to a traumatic 

event that meets specific stipulations and symptoms from each of the four symptom 
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lraurnatic 8V('lnt, 110t through rilodi,:1, piduH-lH, t("!levision or rnovie~; unles;; 

woI'lH't;ICliod anel the condition causes f;innificant diBtress 01' irnpainneni: in 

ernployet~'~) social, occupational, or other important <:11"081*:; of functioninSJ; and 

(ef) the person's response involves intense fear, helplessness, or horror. 

"n~~§Jll!llatioilS" rneans the Regulations on posFrraurnatic Stress Disorder for the 

Compensation Fund made under the Compensation for Occupational Injuries and 

Diseases Act, 1993; 

"traUfll'latic event" means an event that is generally outside the range of usual 

human experience and would evoke significant symptoms of distress in the majority 

of people exposed. It is an intensely stressful {went during which a person suffers 

serious harrn or the threat of serious harm or death, or witnesses an event during 

which another person or persons is killed, seriously injured or threatened. 
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anel altoration~, in ~:J.roWlill and rC;:lctivity. Criterion F COnCenlti duration of 

t,yrnptoms; Criterion G assesses functionin~J cmd Criterion II clarific~s 

symptoms as not attributable to a substance or co·occurrino rneclica! 

condition. 

(3) All suspected PTSD cases must be referred to a psychiatrist for assessment 

and confirmation of diagnosis within three (3) months from the date of the 

provisional diagnosis or date of accident or traurnatic incident. The Medical 

Officers in the Compensation Fund, shall determine if the diagnostic analysis 

was reached in accordance with the acceptable medical standards. 

The DSM-V Diagnostic Criteria are stipulated below and must b~l used and 

met in all cases of suspected PTSD. 
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H I wn~; O)(po~)cd to 

IklVU 

(d) repeatoli or dxtremc indirect expo~;ure to ,wcrsivc det8i1s of the (went(~)), 

usuDlly ill the course of professional dutie~), for (ixarnple, first rospondors, 

collecting body parc£,; profossionals rep88tedly exposed to details of child 

abuse; and 

(e) excluding indirect non"professional exposure through electronic media, 

television, rnavies, or pictures. 

Criterion B: intrusicm §ymptoms 

The traumatic event is persistently re··experienced in one or more of the following 

way(s): 

(a) recurrent, involuntary and intrusive memories; 

traumatic nightmares; (b) 

(e) dissociative reactions, for example, flashbacks which may occur on a 

continuum from brief episodes to complete loss of consciousness; 
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Hili rnrnindm,;, 

i\ieUFliiv(; alterations in cnqniiiom; '1ml !flood that beqnJl or worsened aftm tilc; 

traurna.tic event, rtlU!:;t be in two or trlO!(:) of tho followillfj it ldicatioll;;: 

(aj inability to recall key inaturcf, of the traumatic event, usunlly a dissociative 

amnesia; not due to head injury, alcohol or drugs 

(lJj persistent and often distmted negative beliefs and expectations about onesBlf 

or the world, for exarnple, . "I am bad," "Tho world is completely dangerous."; 

(c) persistent distorted blame of self or others for causing the traumatic event or 

for resulting consequences; 

(d) persistent negative trauma··related emotions, for example, fear, horror, anger, 

guilt or shame; 

(e) markedly diminished interest in pro~traumatic significant activities; 

(f) feeling alienated frorn othors, "for e)(ample, detachment or estrangement; 

and 

(g) constricted affect or persistent inability to experience positive emotions. 
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(f) 1(;(-). 

F)er;~istcrlC(J of syrnptolllG in Critcria Il, C, D and F fOI morc than one ('I) month. 

C~'iteri«:m G: 

Significant symptorlH'elated distress or functional impairment, for example, social or 

occupational. 

Crii:erion H: AUribut,ion 

(8) disturbance is not due to medication, substance use, or other illness for , 

example, organic causes; and 

(b) it must be specified if it is associated with dissociative symptoms. 

Additional Consider<'Ations 

In addition to meeting criteria for diagnosis, individuals may experience high levels of 

either of the following in reaction to trauma··related stimuli: 
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("1 ) OCCUp;-:~tiOI (Jut in ilK' 

course ;m el npioyc-;c'::; RnlploynlcrrL /\ rli~;ca;·;c wOl!ld huve rincl in 

tile coursn or ernp!oynlDnt if it hm~ ;-:\ broad em !sal connection to ornploYI rk)l"lt 

thf:lt t!)u crnployec rm.l~;t havc; contractHd tile dis(~iJse while pmfonninq dulie)::) tllai. 

hE) or shu is contractually obliged to pcriornl. 

(2) Compensable PlSI) is regarded as tho result of an occupational injury or an 

occupational disease depending on individual circumstances, in terms of tho Act. 

Therefore, the traumatic event(s) leading to tho diagnosis of PTSD must be an 

accident or a series of accidents as defined in section 'I of the Act. 

(3) 1\ claim for PTSD shall not be eligible for benefits under the Act unless: 

(8) the employee was exposed to traumatic event(s) arising out of and in 

the course of employment; 

(b) the employment-related trauma was a pertinent factor in the 

development of the PTSD or played an BGtive role during the 

development of PTSD; and 

(c) notice of the claim for compensation was made to the employer or the 

Compmlsation Commissioner or the employer individually liable or the 
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include: 1101 Oldy tho~;(j who ,1m dirl'lctiy arrer:iod by n 

vicmiow; 

(El) victimr; of violent crime, for eX8mplo, physical cmd sexual assaults, 

sexual abuse, bombingt> and riots.; 

(b) mernbers of the armed forces, police services, journalists and prison 

service, fire service, ambulance and emergency personnel, health care 

personnel, including those no longer in service; 

(c) victims of war, torture, staie-sanctioned violence or terrorism, and 

refugees; 

(d) survivors of accidents and disasters; and 

(8) women following traumatic childbirth and individuals diagnosed with 

life~threatening illnesses. 
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within four Vifool\!; crftfJilhc h:H!iJlcltiC (0vcmi, uificlwi:;r') 

f()(;OII;:;ick)rod. 

(b) J\CUh;l PTSn 

dia9tlCl[;i:; 

1, 

il J() 

["his type of PTSD i~-) characterised by classic syrnptoms that appear in the first 

rnonlh after the traumatic event, but last for less Ulan three months in duration. 

(c) Cla§sic PTSD 

Classically, PTSD tends to develop insidiously over a period of three to six 

months after the initial traumatic event. 

(d) D@layed~cmset PTSD 

(i) The symptoms of Delayed~onset PTSD rnust surface at least six months or 

more after the traumatic event(s); and 
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Hie CCJi )il of I) in 
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dniJ:rr nin(!. 

C"i) Tile lund rllay provide imattllcmi. for tho a~mia\fatiOi1 of pn>exiEtin~.j 

PTSU if it k.~ provod thai: t!H-) 8ggmvatiotl is ai.tribulablo to the 

omployee\i wori< environrnent. 

(;J.) The medical service provider must (:msure that all other potential 

differential diagnoses or pre~existing disorders are excluded before 

expressing opinion on PTSD and the wori<-relatedness of such a 

condition. The following differential disorders must be excluded before 

an occupational PTSD can be diagnosed: 

(a) depression, for example, predominance of low mood, lack of 

energy, loss of interest, suicidal ideation; 

(b) specific phobias, for example, fear and avoidance restricted to 

certain situations; 

(c) adjustment disorders, for example, less severe stressor, 

different pattern of symptom; 
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(J) 

I, illt) 

TrE:-;atment interventions !nust b(; evick:ll1u)-·basE~d, !C;cicmtific81Iy valid and consistent 

with professional standards. 

(a) The Fund will authorise treatment for acute reaction to traumatic events the , 

Acute Stress Disorder, arising out of and in the course of employment. 

(1;) A follow~up consultation should be arranged within one month of diagnosis of 

acute stress and a comprehensive report which includes prognostic details 

must be provided to the Fund after this consultation; 

(c) A final consultation must be scheduled within two months for the purpose of 

final medical report. 

(d) The treatment and management of Acute Stress Disorder must be finalised 

within three months of diagnosis and a final medical report must be provided 

at the end of this period. 
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providod thel () i~:) juc;lifiablu proof of tined, 

Inciiviejucll:::; who «1 the nne! of ,;ix mOlilh~; do not i\lt)()'L tilt: full eliter!,:) OlD 

Medic;:;\! n,opoli duly curnpleted Clnd sent to the Fund to fill<:-:1li~;e tho clairn, 

(a) The treating general practitioner and treating psychiatrist must ensure that 

employees needin~J psychological support are identified early and are 

timeoLisly referred to psychologist for assistance. 

(b) The initial consultation with Ule psychologist will be automatically covered by 

the Fund, and the psychologist's treatment plan will then be pre"authorised 

based on a detailed assessment report prior to therapy being provided. 

(c) The psychologist and medical practitioner must submit progress rnedical 

report to the Fund at the end of the authorised period. 
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inlllOI lilldlli of U Ie: choice 
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"utllolised when pre~)cribec! by tho tmatin(.l psy(;hiahi~it; 

(ii) adjunctive treatrneni will be approved vI/hem there i~3 ~;iDniiicmrt GO· 

nlorbid condition, dCpreSfjion or hyperamusal that significtHTUy irnpacts 

on tho patient's ability to benefi!: from the recornrrrended treatment; 

(iii) this short-ternl treatrnent may be initiated by the general pr<lctitioner 

after thoroughly considering all drug interaction implications and where 

the benefit outweighs the risk; 

(iv) subsequent drug modifications should be discussed with the relevant 

speCialist in conjunction with the psychiatrist; 

(v) a proof of compliance is required to support a claim of norHesponse to 

recommended lines of treatment where clinicians may recommend an 

item which is off code; 

(vi) when an employee treated for PTSD has not responded to a 

drug treatment regime, and the treating psychiatrist considers adding 

fUliher drugs after the maximum allowable dosages have been reached 
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(il() ClftE·H the six months period, <'!ppropriClte monitorinq must he clone on ;) 

lesser frequent basis not exceeding three rnonthly, whore pmcticclble. 

Six monthly reports from the psychiatrist must bl'l submitted durin[J this 

period and when maximum medical improvement has been achieved, a 

r:inal Medical Rep01i from the treating psychiatrist must be provided; 

(x) all PlSD patients requiring treatment beyond twen1y~four (24) months 

shall be treated as crlronic PTSD by the Fund. The Fund rnay at its 

own discretion, and after due processes, consider enrolling any 

particular employee with PTSD on its chronic treatment programme; 

and 

(xi) a Final Medical Report from the psychiatrist indicating the need for 

continuing treatment on a lifetime basis must be provided to the Fund 

at the end of twenty··four (24) months. 



108 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

"'! 'i ;i!::(: ~(lli(J\d! !1~ :)1;11) !il :;J~ !,Jl.!(j- I, !ll;llf\i;":t!l i! !:~ i " 

, ." ! 

g~ .. ". ~;!;- .<~ '-.:~-/H-~-0( :[1 ~\i 

IlIc(l tile 

()( ;i:; ;H j( i 

he COIiHill 

,-mel uthic,:l1 
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(3) Whorl.'; nU(X~::)f)cll y and tw-)dicaily justifiable, employees doinU ~;hiii work and 

safotycritica! job;; must be accmnmodated in alternative plncement~) while on 

such medications. 

(4) I:or tho purposo of sub··regulation HL3, the services 01' an occupational 

therapist will be required. 

1 O. De~ling with Comorbidities illl IP'TSD 

(1) in cases of high co--morbidity of PlSD with generalized physical and mental 

health problems, the multidisciplinary and interdisciplinary approach must be used. 

(2) The treatment plan must be outlined and be in accordance with national 

crodentialing policies and guidelines. 

(3) 'rhs treating doctor must identify the comorbidities and the multidisciplinary 

and interdisciplinary teams and apply for authorisation of such treatment. 
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ii 

nCI 

---- -- ------ -------
Type 
Disttm:hJi' 
(IEvohJlUoilary 
Stage) 

.. _-- -·---:~--I 

Acute Stress 

i' On§«ft~: ¢y 

§yn~ptom:s 

(Months) 

Immediate 

lDunr~Uif)Jn FrequenGY 
of r{epm1:5 
Symptorrn§ 
(Months) 

GP 
< 3 months Fortnightly 

Disorder 
.~-------

--~ 

Monthly Acute PTSD 1 3 
months 

--.-----~-+-

Classic: 1 6 
months 
>6 months 

PTSD 
DelBlyedu 

Onset PTSD 
--1-----

Chroriic 1 ~ 6 
PTSI) months 

_~~_J 

1 .~ 6 
months 

.- .-

6 - 24- Monthly 
months 
6 ~ 24 Monthly 
months 
>24 I hrae 
months . J:!1.onthly 

nncdk:al limhll{~ of 
final 
Medical 
lRepm1 
(Months) 

Ps~cho€l!trist :3 «) 12 24 .- -._-- ._--
1 & 3 
months 
3 and 6 

-- - - 1-- -.---
1, then 6 
monthly 
'1, then 6 
monthly 

'-1--.. 

1, then 6 
monthly 

--.--~-
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cicicntific COlnnlHlliiv ;·md !pdateil 

C(Jl1lfHc:i1CI Isivc, inciudin~J lYBical, psychological 

and ~;OCi(ll neGds mxl i:l risk nssossrnont; 

(h) to device ;:::1 structured treatment anci patient manage I nent plan takinq 

into account all relevant personal, social, worlqJlace and environmental 

circumstances, including the monitoring plan. This plan rnust include 

clear roles of key personnel and have measurable and realistic targets; 

(c) to institute appropriate treatment taking into account relevant legislation 

governing tho proscription and administration of medicines and related 

substances. Patient preference should be an important deterrninant of 

the choice among effective treatments; 

(d) PTSU sufferers should be given sufficient informc:1tion about the nature 

of these treatments to make an informed choice; 

(e) to provide relevant reports on the progress and prognosis of the 

employee and motivate for the need for continuing treatment, change 

of treatment or addition of further treatment modalities as appropriate 



STAATSKOERANT, 17 JULIE 2020 No. 43529 111 

) , 

\ i ( :.:; ;!) ; j:" ~ 

Ii lid ;iiHi l:nlli i Hi il) IfIC 

: i' 

(a) thorouphly a:::;[,(-')fjE and doi.errnino tho tmycholoqical needs 

patient and uoviso (1 strUC"lurerj management plan flnnr appropriato 

re'ferral froill the treating doctor; 

(b) id(·mtify the need 101' social support and advocate tl18 rneeting of tllis 

need; 

(c) institute appropriate evidence~based treatments and therapies as 

guided by the medical scientific community and updated from time to 

time, after approval is obtained from the Fund; 

(d) collaborate with both the general practitioner and the treating 

psychiatrist to ensure that there is alignment and coordination of care 

and monitoring of the patient; 

(e) identify the nGed for appropriate information about tho range of 

emotional responses that may develop and provide practical advice on 

how to access appropriate services for these problems; 
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shall ronder as confill nation of relF:V;:'1i"11 medical hi~)tmy and an in· 

pemon uXClinination and as~essl!)ents or objectivo tE:]sis if appropriate. 

(:/) For the purpose of these regulations, the hmcl n)21Y refer an emploYfl8 

to any Independent Medical Examiner including but not lirnited to a 

Psychiatrist, Occupational Therapist and or a Clinical Psychologist with 

experience in treating and managing patients with PTSD. 

(3) The Independent Medical Examiner is required to use tile Clinician 

Administered PTSD Scale for lJSM~V (C/\PS ti) to aid him or her in 

making an objective assessment of the presence anel or absence of 

PTSD, as well as to grade the severity of symptoms thereof if he or she 

concurs with tho diagnosis. 

Note: "fill@ I~te§t edition of the DSM mlllst always be used. 

(4) The scoring of CAPS is given below: 
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SocHor I 42 01 the Act. 

(6) "I liE) Independent Medicall-:,xarninei' will have the following roles: 

(a) assess and 8xarninc Hie employee witll the dia9nosis of PTSD 

Clnd determine if the diCl~Jllosis was appropriately made based 

on chronology, causality, medical probability, evidence~based 

medicine and current best practice; 

(b) determine the current appropriate diagnosis if it differs from the 

treating doctors and establish causation of disease or 

mechanism thereof if appropriate, severity of symptoms, 

restrictions and lirnitations; 

(c) assess the appropriateness of treatment proposed or provided 

based on current best practice and recommended protocols and 

guidelines for people with PTSD; 
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(g) I)rovil~!(-; (-lVidGIICf) ill ned includino 

during trihunnl ai ld COl Hi proceedinrjG concorninn rlispUI(-l;) 
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(1) For the purposes of.- .. 

(a) assessing an employee for diagnoses, the medical practitioners must 

use the latest edition of DSM; 

(b) assessing the need for an extended treatment, medical practitioners 

must use the latest edition of Tile Management of PTSD in Adults and 

Children in Primary and Secondary Care .~ 2005 and Treatment 

Guidelines for Psychiatric Disorders·- Volume 19 (3) of 2013; 

(c) assessing impairment and disablement for PTSD tile Fund will use the 

latest edition of the "Guides to the Evaluation of Permanent 

Impairment" compiled by the American Medical Association 
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lliddlc 

('I) Tile Hrief Pf,yclliatric Hatino Sca!c rncasur0S rnajor psychotic and non 

psychotic symptorns in a person. 

(2) The BPRS fOnTl consists of 24 syrnptorn constructs, each to be rated 

on a l~point scale of severity ranging from "Not Present" to "Extrernely 

Severe", 

(3) Medical practitioners must circle the number headed by the term that 

best describes the ernployeE~'s present condition, rated on the 

employee's self-report for items '1-6, IJ-11 and '14 and on the basis of 

observed behavior and speech for items 7, 12,,13 and '15 .. 24, 

(4) They rnust accordingly add the total of the 24 BPRS syrnptom 

construct scores and read the BPRS impairment score from the TABI.E 

15~11. 
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'j ;Z 
-

2 
- -

::j 4 L' ;1 .. , 
4 I" ~) ,J -I-~ --~- "/ 

1 
"j ~:i ? ::I Ij 1--

,) () I I 
-

1@ Blwr1lted e]fiect 'j ? 
1----

'j 7 Fmotion~,1 1 -I 2 
wi~hdrawal 

-- --
/) !] [:. 
,) 0 

3 4- r 
,) 

G .~ 6 '/ 
I -1 __ _ 

I-/-'--I~~-_-=-!----~-{--~ 
-----_. ----,,-----

"j 8 Mot.or ret~udlZJt.ioifi 
19 Tension 

--------1 
_ 20~ncooperati\lerrbeSli;> 
21 Excitement 

.1-2 Dis.!rac~i._b_ili---"tY'------c~ __ j 
23 Motor hyperactivit.y 
24 Mannerisins 311nd 
po_sturing ___ _ 

-----

1 
'j 
----

1 
-

1 
1 
1 

1 ::co; Not Present 2; ~ Very Mild 

2 
2 
2 
2 
2 
2 

3 
3 
3 

6 .( 

_.1 6 "7 
6 7 
---

4 1-
0 6 7 

--~--- -- ---
4 5 6 7 -

4 5 6 7 
4 5 6 7 

5 :;;: Moderattely 

Table 15~'i'l: IMPAIRMENT SCORE Olr: BRIEF PSYCtHATr~~C f~ATING SCALE 

(BPIRS) 

--~-

ePRS IMPA~RMENT SCORE BPRS ADDED SCORE 
~--30 0% -- - ~ 

31 ~ 35 5% - -- -- ------
36 u 40 10% 

-- - - -

42 ~ 45 15% ----------
46 c 50 20% 

---------- -.- -
5'1 ,,60 30% 

-- ._-

S'I c 70 40% 
71 c 168 50% -.- -------- -----_. --
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1 h (}({)~"~:·_Ji 

(J. \/,/idc ["<1Ilgn ()i ;)clivitin:;, 
willl life, iiO 

or COilU11i l:~ (lO! C)(,JI nplo, :1il 

In(~n!r~(~r~;) _ _ ____ ._. 
'f' I~; :;yrnpt()rn~~ nrc) prm;cllt, 'dlCY arc tlw w expoctable 

iC;:H:tiont; 10 p~·;ych(H;{)cinl streSfj(H£; (101 (;xample,difficlIlty 
concentratinfl aft(~1 farnily arguITI()nt); no more tilnn :~Iinht 

irnpainnont in ~;ocial, occupational or sr-hool functionin~J (to! 
8xarnple,telnpo!"(;irilY fallin~J behind in school work2_ _ 
Some rnild syrnptoms (for example, deprm,s(')d rnood Fmci 
mild insornnia) or ~;orne difficulty in f;ociBI. occupational or 
school functioning ( fOI 8xarnple, occasional truancy, or thoft 
within the household) but generally functioning pretty wuli, 

. _...has someJ:!.~anir~gf~~lterpersonul rel<.:ltionships ___ ~ . ____ _ 
Moderate symptoms ( for example, 1Iat Clffoct and '10% 
circumstantial speech, occasional panic attacks) or rnoderato 
difficulty in social, occupational or school functioning (for 

~ __ example, few friends, conflicts with co~workers) 
,50 Serious syrnptoms (for example, suicidal ideHtion, severe 

obsessional rituals frequent shoplifting) or any serious 
impairment in social, occupational or school functioning (for 

1b% 

_. ____ . exarnple, no friends, unable i2 keep ajo_bl. _______ . ___ ~~__!___~ 
3'1 ~ 40 Some impairment in reality testing or communication ( for 

example, speech is at times illogical, obscure or irrelevant) or 
major impairment in several areas, such as work or school, 
family relations, judgement, thinking or mood, (for example, 
depressed adult avoids friends, neglects family, and is unable 
to work; child frequently beats up younger children, is defiant 
at home and is failing at school) 

21 , .. 30 Behaviour is considerably influenced by delusions or 
hallucinations or serious impairment in communication or 
judgement ( for example, sometimes incoherent, acts grossly 
inappropriately, suicidal preoccupation) or inability to function 
in almost all areas ( for example, , stays in bed all day; no job, 
home or friendsl .. __ ~ ___ ~ 

11=20 Some danger of hurting self or others (for example, suicide 
attempts without clear expectation of death, frequently 
violent, manic excitement) or occasionally fails to maintain 
minimal personal hygiene (for example, smears faeces) or 
gross impairment in communication for example, largel 

20% 

30% 

40% 



STAATSKOERANT, 17 JULIE 2020 No. 43529 119 

IC(;) ()I i )()/;;i';i: It it 
I,; : ;,I:i \Mill; t 

':"', 

ICC·),; tli p::vciliai.1ic ;:)1 () 

oi wi 1 (OValll<llC:; ;U 1 WG;) Oiit!HCi.ioll<ll ill 

Intntl)ur:Joii[;.d I ~(~Irrti()ns! 

Concent.ration, Ijon)i~;t(;nc(:) and Pace, fADI r ·1 h":H, and LrnploYClbility ·1 

(H) rnociical fHactitionors must allocate ;J ~)core fronl "j "!() G in Gach of the 6 

impainnAn! dornains based on objective evidence; 

(1)) they must then arrange the 6 scores from the lowest to the highest; 

(c:) select the middle 2 scores and add the 2 togeU,er; and finally 

(d) determine the Psychiatric Impairment I~ating Scale impairment score 

from TABL.E 1 !5-36. 

Table '15<30: SELf"CARE, PERSONAL HYGiENE AND ACTIVITIES Of DAILY 

UVI!\!(~ 

ROU:: FUNCTIONING, SOCIAL AND RECREATIONAL ACTIVITIES 
~ ·---4~~~~--~~--~~~~~~~:--~----~~~~--~~~-----1 

'1 No deficit or minor deficit attributable to the normal variation in the general 

f----" 

2 

population. Regularly participates in social activities that are age, sex, and 
culturally appropriate. May belong to clubs or associations and is actively 
involved with these _ 
Mild impairment. Occasionally goes out to such even""":"ts-w-=-it-:"h-o-u-t ~n-e-ed-i-n-g -a 
support person but does not become actively involved( for example, 
dancing, cheering favourite team) 



120 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

;) r{ irnpdiln(i! ;,H mOl 

uncoliliol table wi lei I 

I
lV1iid impairment. 1 without f;llPPOtl 
,'\t'ea such 8,S ~)cal s11Op~,; m 8 neiQbj:)oJ.-~ 

ill (I 

Moder8tte impnirrnent. C,-:1nnot travfll away from OWill n"):;idenc(':, without 
SUppOI t per~)or I. Problonn:l rn8Y be clue io U)(cc!3t;ivu al or CO~lnitiv() 
impairmont 

-\ Severe ii-nr)8i-r:l(lel-lt. I~inds _ it ~xtmll1(-.;jy lUlt;urnforiabl(-; - Io k}aVt) own 
residence evan with trusted per son 

~ j Totally _impaireel. IVIc\y rcc1uirc ? 01 - trlOru -pemom,· to :;upCivisn whcm 
__ J:rav~~lIir!rJ, ___ _ ________ _ 

3 

4 

------ ---

I No deficit or minor deficit attributable to the normal variation in tho goneral 
population. No difficulty in forming and sustaining rBlationships for 
example, partner, close friendships lasting ,,-ye_a_r_s-,-) ____ _ 
Mild impairment. l::xisting relationships strained. Tension and argunlents 
with partner or closeJamily member, loss of some friendshi~ -----J 

Moderate impairment. Previously established relationships severely 
strained, evidenced by periods of separation or domestic violence. 
S ouse, relatives or community services J()oking ~fter childre~ 
Severe impairment. Unable to form or sustain long term relationships. Pre­
existing relationships ended ( for example, lost partner, close friends). 
Unable to care for dependents (l~rexamp~ own children, elderl),! parent) . 
Totally impaired. Unable to function in society. Living away from populated 
areas, activel),! avoiding so~i~L co~n..:.:t=a=c..:....t _____ _ 

Table 15~34: CONCf:i\lTRATiON, PERSISTANGIE AND PACE 

'I No deficit, or minor deficit attributable to the normal variation in the general 

I--_-I--'--population _ .----------l 
2 Mild impairment. Can undertake a basic retraining course or a standard 

course of education or training at a slower pace. Can focus on intellectually 
demanding tasks for up to 30 minutes, then feels fatigued or develops 
headache ---_ .. -==:..::.:..:'-=------------ -------
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population. Call work full tinw. Dutiefi pnrfonmmcu clrc: cOIlt:;j!:;icnt with the 
injured (jrnployo(::1'S education and trainin~J, l\blo with tho 
dernancls of tho jol.~_ 
Mild irnpairrnent CElli work full tirnu but vvith modificntiom" m-u-m w(;r:IZ-h' tll'e 

_~,nme position a reduced i:ILHnber of hourG per woek _ 
Moderate impainnent. Cannot work i-"J.T all ~;;c)me position. May abi(-) to work 
in a less stressful occupation 

Iii SE)VerO impainnent.(~anrlot~c;ustain work oVf~I~e in-~ p()~)ition'-­
-~;--Tl'otcilly fi~r1i=;§ired. Cannot wor!" at all, _, _--= = 

T£'Ablo 'H:;<~6: ii\llP/~nU\fi[:NT SC;OHE or pnYC~'I~/~\ 

seAl ,~ 03i~~S) 

---~---=-::=-=~=~--=-=-----::-:-------C'- --- -
SUM OF PIRS MID[)U~ SGOlRES 
2 
3 
4 
5 

-------

---- - ----

5% 
\--'----_.- ---------

10% 
15% 

6 
--~~---- ----

7 
20% 

-------------t--=:==~-
30% 

S 40% . _-------1 

50% 
------------.. --- -.---

The finell score will be determined by the Fund's adjudic;ation panel after thoroughly 

examining the reports provided by the practitioners and having satisfied thernselves 

of their objectivity and fairness, 
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nrnployoo has 1{),Jcll(~xl \Vlaxirnurn I\IlmJical Irnprovc:rnent 

(IJ) ThE! Compensation . md'!) ixljudicatitlO medical panol shall dotonrtine 

if MMI has been reached bas('ld on the strenuth of the available 

rnedical reports by the treatin9 psychiatrist and or other indepenclent 

rnedica! reports. 

(5) The Final Medical Heport will be required once the panel has 

adjudicated and concluded that the claimant has reached MMI, for 

purposes of deciding on irnpairrnent. 

(6) The Final Medical f={epori must be based on scientifically~validated 

healing timeframes as determined by the medical scientific cornrnunity 

as updated from timn to time. Clinicians stlall provide a Final Medical 

Heport when so required by the Fund without any prejudice. 

(7) The impairment shall be evaluated by the Fund using the latest edition 

of the "Guides to the Evaluation of Permanent Impairment", compiled 



STAATSKOERANT, 17 JULIE 2020 No. 43529 123 

(, ,\ 
"Ij Illl II 

(a) pc~yrnenti"(Hi.mnpOini y tot;:\! or parlie'll clhahlnmeni 

mcceeelin[J 24 month~) and "i'rorn the eltrtc} of tilQ acciclent or date 

of diaunosi~3 alld rnonthly progrer;s reports must be BubmiUed to 

the office of the Compensation Commissioner; 

(.b) this occurs when an employee's condition is such that hI?) or she 

cannot peri·onn his or her usual duties but is still capable of 

working at some job during the period of recovery and 

employers and medical service providers must collaborate to 

institute accommodation of the employee in modified duties as a 

critical element of the treatrnent plan and retum·~to~worl< strategy 

for such employees; 

(c) thE~ Compensation Fund rnust be satisfied that all measures 

have been reasonably considered before declaring an employee 

totally unfit to work on a temporary basis; 

(d) temporary total disablement occurs when an employee is totally 
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l(j C'l npl(lV()(,,; wii il I ). , 

H 1n3Y not nxcGoci lwcrrly·fotH (?/j) 

the I'und may however I'll i:iny point durin~J perioel and at 

I,· .) 

()WII discretion doc!arn any such er-nploycf) perrnanEmtly 

impaired <md where such a decision if; rnade by HI() f:unci, lhf; 

rnedical service providers providin~J tn::;atrnent and other services 

to the employee will then be required to furnish the Final Medical 

F~eport(s) as at that point in time; 

(g) payment of permanent disablement shall be made, where 

applicable, when a Final Medical Report and or the report from 

the adjudication panel is received and the Final Medical Report 

must be submitted when an employee reaches the stage of 

MMI, whether or not he or she is on treatment; 

(/7) the Fund shall at its own discretion and where deerned 

necessary solicit such a report which shall be provided without 

reservation or prejudice. 
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(I) IVk~diC[1! C()st~; :,~h811 bG provided for ;J pmiocl of not IllO(C 

months frorn the dato of ,elccidenl 01 furth(~r '1/' rYlontl1s, if ill th(-) opinion 

of Hie Uirector··Cnneral, iLHther rnedical costs shall GlhlCe the extent of 

the disablement that an ornployeo suffers frorn. 

(?) Medical costs covers diagnosis of PTSD by a psychiatrist and any 

necessary treatment provided by any general practitioner or approved 

rnental h(;!alth provider, as well as hospitalisation and chronic 

medication when motivated for by the psychiatrist. 

(3) Tile Compensation Commissioner must decide on the need for, the 

nature and sufficiency of rnedical costs to be provided, inclusive of 

chronic medication, if applicable. 

(4) No treatment shall be automatically accepted by the Fund without prior 

authorisation, except in emergencies. In such cases, service providers 

must notify the Fund in the prescribed manner within seventy-two C12) 
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individually liable or the licGn:;(~f) conc(;rnod: 

(0) (W, CL?) Lrnp!oyer'~; Hepoll of an Accident / Occupationcd 

!)isease; 

(b) (W.CI.3) f\jotice 0-[ an Accident / OcculJational Disease and 

Claim for Compensation; 

(c) An W.CL.305 affidavit by the employee if an employer cannot be 

traced or tho employer fails to timeously submit Employer's 

report of an Occupational Disease, W.CL.1. 

(d) (W.CI.4) First Medical Report in respect of an Accident or 

Occupational Disease, W.C1.303 First Psychiatric Report: 

(a) (W.CI.5) Progress Medical Reports in respect of an Accident / 

Occupational Disease or Progress Psychiatric Heports 

(f) (W.CI.5) Final Medical Report in respect of an Accident / 

Occupational Disease / Final Psychiatric Report 
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f;· . .' <Hi! (Jii)[l,/i'llU.;·;·! :::'Ve:' 
/"-, tU~~h'8hfiH 

PrOIJHiL: 
{,ntH 

. :'L .. i.C·_:._'! 

u-{E~ULA'1!ION§ O~ Fg&tIl'<:ntJl&J~tl\fo~"ne ~rn:~~~~~\ iJ!~O~Il}~!1: I~ori!. 'r!iE 
{;OMp'EN$AfIO~ fl!JJhllfl M~[ilt: ~y l'HE Mi!\!!STE~ I!J)NlilE~ COl!~jtbtDfE~~U\"rIt.1N 
FOR OCCLD~A1f'IOI\!I~\l iNJU~I!E~ !~~>.li[}' 1i)1$~ASES ACT~ 1~9~ (/M:;nr ~©" 1~@ or..: 
1S§l:3\): YOUR UJNNI!JJMBEREIDJ Mt1%!L Dtl\lf~!l}: 14 Ci'C!tQlB!EW~ ;;1;@111i 

1993) (lithe Act"). 
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io 

t~risen out of" and 

(b) tllat the employee lias contracted a disease other tlnm a disease 

contemplated in paragraph (aJ and that such disease has arisen out 

of" and in the course of his or her ernployment. 

4. In terms of section 97(1) of the Act thf:l Minister is ernpowered to make 

regulations in respect of th'~ matters t.r!bulated in rmragr©lphs (8) to (h). 

Section 97 reads 81S follows: 

The Minister may rnake regulations, after 

consultation with the Board, regarding-~ 
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dotennitwtion oj' tho conditio!},'; nwntlC; 

tile dispoSell of rnonoys payaIJlo in tOlinG of tl1h;t\ct {my 

I.W the person ontiffed thereto; 

(9) any fnatier which shall Of may he prescribed hy rogul[~{ion in rerrns of 

this Act; 

(h) any other rnatter, whether or not connected with any matter mentioned 

in paragraphs (a) to (g), which he may deem necessary or expedient to 

presclibe in order to further the objects and pmposes of this Act. 

(2) Different regulations may be made under subsection (1) in 

respect of different classes of employers and employees and of different 

areas, and the Minister mey, after consultation with the Board, in respect 

thereor differentiate in such manner eJS he or she may deem expedient. 
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k } f-:~ to 

foliowinSJ in paragraph 56 of the judyrnent regarding the principie of Inu~lity: 

"It is f1 flJf)fiamental plinciple of' the ruk) of law, recognized widely, t'hat the 

exercise of public power is only legitimate when lawful. Tile rule of law" to tfle 

extent at least that it expresses the principle of legality ~ is generally 

IJnderstomj to be a fundamental princ:;ipJe of constitutional law.~(f{)otnote 

omitted) 

5.2 The Constitutional Court in Fedsure referred to above, further states the 

following in paragraph Sf) of that judgment 

I FedSIJre Lljfe Assurance Ltd and Others v Greater Johannesburg Translt/onal Metropoliton Coulld/and Others 
1998 (.12) BCLR 1458 (CC) ('"Fedsure") 
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1. 

C!) of jhe il: is 

in ordor to rflake the draft Rflgulations the IVlinis"€lr tnu~t be so nutllOfised 

by para~jraph (9) or (I"u) 0·[ ~,Ub50ction ('I) of section Eli of the Ar:t. WE) would in thh;) 

regarcllil(e to expand sligrltly on this provision. 

5.5 The Minister is authorised to make Regulations ill terms of section 97 (1) (g) 

of the Act if another section in the Act authorises him to make reglliations relating to 

the subject matter dealt with in thl'Jlt section. There @r8 many sections in the Act 

which, when rl!.:~ad with section 97 ('1) (g) of the Act, authorise the Minh:;ter to maim 

regult,tions. However, there:) tue none that authorise him or her to make regulatit)rm 

fe~larding occupation~1 diseases. Therefore, we are of the opinion that the Minster 
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(/\ct No. 56 of '199("l) nn(l rernarlcml as followg at 5B··!39: 

"Section 26 GHlpoWert; th(~ MinisiHr to tnt1!co rqJul&ltions in order to 

achieve or promote the objectH of fJK~ Act It doe;:; not eonfer authority 

on him to traverse terrain outside that Iknited scope and ambit. All 

regulations promulgated by the Minister must U1US be reasonably 

n~ces~ary to :achieve trIose' objects and goals. It is indeed so that the 

possibility of fraud is greater in cases where the identity IOf the driver or 

owner of the vehicle in question has been established, 8lS it would 

usually be difficult for the F~AF to secure evidence to dispute a claim 

(see Mbatha at 7"\8H). Stri(~ter requirernents would thus be jl!stified in 

L!nidentified vehicle cases. It follows thalt regulaUcms designed to 

elimin~te fraud and facilitate proof of legitimate clailns, falling as it does 
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to mai<e regulations in terms of §ection 97 ('1) (11) of thf~ Act 

(a) Section fifl ("1) (h) of the Act limits the power of the Minister to making 

regulations that relate to the achievement of the object::: and purposes 

of thfl Act. 

(b) The regulations mtjjde under section 9"{('1)(h) of the Act must be 

rationally connected to the objects and purposes of the Act. 

5.8 This purpose is reiterated in section 97 (1) (I)), whore it is provided th~t 'The 

Minister may make regulations, aftt1r con!":>llltation with the Board, regarding any 
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H~gulations. 'fllis is done in order to align the ne~1ulatiorm with cmml10n clramf1~J 

principles. 

6. Regulations 1 and :2 provide for the definition of some of the worns used in the 

Regulations and we tl<ilVe suggested the removal of purpose of Regulatiom; to 

F~egulation 2 for the Department's consideration. 

'1. I~egulation 3 providt~S for the Ijiagnosis of PTSD and requires "(hat clinical 

diagnosis of medical conditions, including Post-Traumatic; Stress Disorder, must be 

based on approved evidenc€<>based medical guidelines as guided by the updateci 
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P 
'.1, 

;A bn 

or 

·jO. 

(lev("lloprnent is dcpendnnt on peopl(~'~; m~bjedivc perception 

Glnd perpetrators. 

11. RefJu!:ation l provides for the evolutionary stages of PTSD's, foeusing on 

Acute Stress Disorder, Acute PTSD, Classic PTSD, Del@yed~onset PTSD tlind 

Persistent or Chronic PTSD. 

12. Regulation 8 providm; far differ€;;)ntial diagnosis whore the CompHmmtion fund 

ITlHy undertake to provide treatment for the Citggravatiori or pre~e){isting Post·· 
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I"lludicnl 

c)(nrnirmtifJn 01 objm;Uvo ii' 

20. Regulation 1() dGfl.ls with patient a~~.Jessrilcnt ~1l!ici(~lines, which prtJvides that 

latest edition of Ule Di<::lgnostic St8ltisticG11 Manual. 

21. Regulation 17 relates to brief psychiatric rating $cole, which is a iool designed 

to measure major J)sychotic and i1on~psychotic symptoms in at person. The brief 

psychiatrie scale consists of 24 symptorn constructs, each to be rated on a 7~point 

scale of severi1y ranging from "Not Present" ~o UExtremely Severe". 



140 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

i. . j. "., ;~. ' 

i : ; < ;'~'- ~ t j ~ I , . 
J; i"lii ;1, '11 I 

. , 
'(·:·i~ 1: .. i'~~.;·1.~l~f1' 1; 111 

iur 

COi , Wt-; 

l~p(Jn completion, tn IH~X~I 

to our 

20, light of tilt! (Jxposition above, wo WH of 

requisite authority to make tho regulations under cOl1siden-:!lion. Subjc--)(;t to our 

§U!~fJe§t~Jcl amt1ndrnents rm](je dirEictly on the text of tile regulations, we are satisfied 

that thfJ regulations are in order and conform to the form ad style 01' legislative 

drafting. 

30. We attach hereto <)1 soft copy of the Regulations with track changes 

incorporating our suggested ~mendnlents for your consideration. 

Yours sinGerely 

FOR THE OfflC~ Df TI'iE C~iIEIF STAT~ LAW ADVISER 
l. NTSi-iWANTII }{, WIDLUJDlU I S, MASAJ~U I A. JOnAAf~ 
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The Minister of Employrnent and L.abour, after consultation with the 

Compensation Board, has made the regulations under section 97 of the 

Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 

1993) in Schedule A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written 

representations on the proposed r~egulations. The aforesaid representations 

must be marked for the attention of Mr TH Mapholog~lal and sent by registered 

post or emailed or hand delivered within 60 days of publication of this notice to 

the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

OR PO Box 955 
Pretoria 
0001 

Email addresses:f<illlblvlvi:;lssPi);.((j)laiJuulfJc)\i/ciorHarry.Maphologela@labour.gov.za 

1 
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'j. IJdinitiol!:; ..... "" ............................. "" .......................................... ;).(j. 

?. Dja~lflosis .............. " ... " .... , ................... " .............. , ...................... , .4~() 

;,\, Impainnent. .............. "." ............... " ................ " .................. " ..... ,J>D 

4. Compensation ljenefits .... , .......... "" .............. " .............................. 10 

!:l. Medical Costs .......................... " ........................... · ............ · ........ ·.10 

6. lJeath Benefits ............................................................. " .............. :1'1 

"I. Heporting ..................................................................................... 1·1~12 

8. Claims Processing ........................................................................ 12 

2 
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oi the li,Im 

nxmnple cmy of tho:;e icll<t')!1 hy inh;'llatiolllOl the alk:viAtion 

rner:ms ,] lun~l h mctioll [c:-,! nslhrnn which 

h; HlotP comn lonly used ill <xlults than in childnm. It II 11 b<:') pcriotillcd if 

"ymptorns "mel screeninu :opiromeil y do not clearly 01 convincingly 

u:;Jmbli[;11 a dia~Jnosi~; of asthma. Durinn this lost, you inhale incru;:}sinu 

amounts of nlc}thachoiim·) aerosol rnist before and (IHer !;pirometry. ThE~ 

nethacholine test is considered positive, meaning asthma is prElf;ent, if the 

IUIl9 function drops by at least 20%. A bronchodilc:1tor is always given at 

the end of the test to reverse the effects of the methacholine; 

"rEV'!" means forced expiratory volume in one second, the volurnc of air 

exhaled in the first second under force after a rnaxirnal inhalation. Normal 

values (80o/W·120%); 

"FVC" means forced vital capacity: total volume of air that can be exhaled 

during a maximal forced effort; 

"F'EV1/F'VC ratio" means the percentage of the FVC expired in one 

second; 

"lgE" means an immunoglobulin E (lgE) test which measures the level of 

IgE, a type of antibody; 

"Methacholine" means an agent that, when inhaled, causes the airways 

to spasm (contract involuntarily) and narrow if asthma is present; 

"Occupational Asthma" means a heterogeneous respiratory disease 

caused by an exposure in the workplace that is usually characterized by 

chronic airway inflammation. It is defined by a history of respiratory 

symptoms (e.g. wheeze, shortness of breath, chest tightness, cough) that 
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{AC(,~ li!C')aI1S (:)xpo:;urc or likely Hxposurc to a 

ilF:l7.rmlous subst(',mc8 whilst at work. 

(1) The diagnosis of Occupational Asthrna shall be made by a medical 

practitioner based on the following: 

(a) a lung function tests; 

(b) occupational exposure to a known cause of asthma; and 

(c) a chronological or causal relationship between asthma and the working 

environment. 

Note: If possible, the evidence for the diagnosis of asthma should be 

documented before commencing treatment. 

(2) The criteria for a diagnosis of Occupational Asthma require all 5 factors 

listed below: 

(a) a characteristic history and physical examinations that suggests 

asthma. 
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:?()()IIII) 

(ii) (,)(cu::;~;ivc VWiilbiliiV in 

vm iabilitv I:; ~;tlI!lrncd ,mel ;.\\fUlfCl.U(-xl OW~I· :.-' W(-:{-+;~;. 

(iii) ~5i~Jnitic(.1llt illcrcn~;c ill I r-:v I (>'I?% rmel >/'OOllll) ;crltul' !! woc!m 

01 al :;t(;nJid anti·infianHnatory tr8ainlGnt 

(iv) pOf;itivc non-~";p()cific brollchial 11Yr)f,1 

(mt~th(]cholinn or histmnir H~ chalic-jngE; teBt) 

(c) exclusion of other pulrnonary disorder:, that rnay explain the 

symptom~; or ;;irnulate asthma such as vocal cord dysfunction, 

hyporvcmtiiatiotl ~yndrom(~, multiple chmnical r;ew;itivity syncironK) or 

COPD. 

(d) an occupational exposure preceding the onset of asthmatic 

symptoms. 

(e) an exposure and or physiological evidence of the relationship 

between asthma and the workplace environment (Diagnosis of 

Occupational Asthma requires (a) and preferably one or more of (b)·" 

(e): 

(i) work·-place exposure to an irritant agent present as a gas, smoke, 

fume, vapour or dust. The exposure could be a single acute high 

level exposure causing acute asthma symptoms within 24 hours, 

or chronic with low level exposure causing late onset asthma 

symptoms. 

(ii) an association between symptoms of asthma and work exposure 

(iii) significant work··related variability (~20%) in serial PEF 
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(V) I 

iVlnrlicnl OiiiC()I:; nlnplnyc:d hV )il i'l, 

lo 

('1) !\ssessrnent of penrwnont irnpainnent ~jhall be dotennined one year (but 

no later them two years) after di8ynosis and removal frmn the exposure or 

exposure has been reduced, and after maxirnurn medical improvemont 

has been clchiovod. 

(2) The degree of impairment will be evaluated based on lung function tests 

and the history of medication prescribed to control asthma. 

(3) Lung function tests rnust be submitted to enable the Medical Omcers to 

consider acceptability of the quality of these tests. 

(4) A test carried out after the administration of a Bronchodilator must be 

included. 

(5) The irnpairment. class will be determined by the two parameters (post 

bronchodilator FEV1 and medication requirements), each contributing to 

the compilation of a class, which determines the permanent disablement 

of an employee. 
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Medication 

No rnedicatioll. 

Occasional bronchodilator, not daily. 

OH 

Occasional or daily short Hcling bronchodilators -1- daily low­

dose inhaled steroid ($ 400 microgram!:, Budesonide or 

equivalent*). 

Occasional or daily short acting bronchodilators + daily low 

dose inhaled steroid (:<:;400 micrograms Budesonide or 

equivalent) in addition to anyone of the 'following: 

- Daily long acting bronchodilator, or 

- Leukotriene modifier, or 

- Sustained-release theophylline, or 

- Occasional (1·,3/year) course oral steroid. 

OR 

Occasional or daily short acting bronchodilators + daily medium 
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mkliUn!l I() ;my ()IIO 01 r()llowill~r 
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nnily I()ll~l ;H;tin~J bronchodil . OJ 

t Hllkotrif;n(: modifiers, 01" 

Su[;tnined·ruin(""Js() thnophyllinn, or 

OJ 

Occnsinnal (.j <~/year) CO!Hsn 01"8.1 steroid 
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DGlily shott acting bronchodilatOil daily rnediurn dose inhaled 

steroid (ilOO~800 rnicrograms of l:3udesonid(:-; or equivalent) 

addition to anyone of the following: 

- Daily long acting rnuscarinic antagonifJt (~) tnicro~Jrams of 

Tiotropium or equivalent). or 

- Frequent (>3/year) course oral steroid in addition to any 

other asthma medication. 

* 200 ug Budesonide is equivalent to 250 ug Beclomethasone dipropionate, 100 

ug Fluticasone propionate and 80 ug Ciclesonide. 

8 
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Clinical I )(-~i";Jnlnlor~; 
(l'dinirnIHli fI1U<.lic,{UOil 
fI(';f.1{L ·i:(C;ql!~.;ti;:~' (II' ;xdr;cl~:; 

de.) 

MSLXimwrl 
postbmn chod i later 
FEV1 , per(;entagl~ 

~r~cJi(;ted _ 
Objective tests 1'01" 
degree of airway 
hyperlSspol1§ivenes§ 

\'1(, 
jlwdic;}iioll 

j(l(p!irc i 1 

.) /~ n H "Hi 
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(-letiil~J 
[liOIle! !<H.ii1atol S 
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O<!uivillent"). 

----
~80% 70%-·80% 

f.)C20 rng/rnL ~_ 6-_8 f_5 __ -

9 

i;1 i\:-/; . . ) 
-rl oj %) .~~3%1 

'j"j '!/~ '1'( >~n ?'.~ 

(!\IlCliL) 
Jiv1JI r I) 

Occ(~si(~ilal ot 

;;ilOiL ;;dinq 
i.lIOIII;ilodiin(()r,' 
low do"" illhcll'HI 
(~I)U() l,licHl!Jl"11roH.: 

n!ld(·;~,{Jilirl,' 01 

"'f!lIivillent) in addition 
to .any Ollt! 01 i.he 
followinu: 

OR 

Daily Ion!.) 

,1G!in~j 

brondw,li!a(ol", 
or 
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3/year) course 
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Occilsional or daily 
short acting 
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medium dose inhaled 
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Budesonide 
equivalent). 
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or 
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but no later thall two ye'ln.; crner diaqnof;i:; or 1I1;"lXinliltn tnGdical 

has b(~(C)n aciliev()(L 
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>t"uvcrnent 

(!5) If the employee perrnanent disablement is Clsse:;sed ()l 30(% 01 , the 

employee shall be entitled to a !urnp surf!. 

(G) If tl1<:) employee pennanent disablement is Elssessed at hiulwr than 30%, the 
employee shall be entitled to a monthly pension. 

10 

(1) Medical costs shall be provided for occupational Asthma for a period of 

not more than 24 months from the date of diagnosis or longer if, in the 

opinion of the Commissioner, further medical costs will reduce the degree 
of the disablement. 

(2.) The medical costs shall cover the costs of the diagnosis of occupational 
Asthma and any necessary treatment of occupational Asthma proVided by 

any health care provider until the condition stabilises. 

(3) The Commissioner shall decide on the need for, the nature and sufficiency 
of medical costs to be supplied. 
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V) : 

(il ()(;CllpUii(lllili ;!~;illln(l. 

'ille·) followinu doclHllnnlntlon ~;[lOuld be ~;ubrnitlcd tu tile; COll1pen~;ation 1'[!Ild or 

the crnployc( lnclividur-.lIly liahk! 01 thn nCunseH cOl1cenlFld: 

11 

(a) L:mpl()yer't~ n(~)porl of all Occupational Di;~ease (W.CL.'1); 

(b) NOtiCE) of [In Occupational Disease nnd Clclim for Cornpensation 

(V\f C"'I "1/1)' _ ...... t,. 1, 

(c) An affidavit by the employee (W.CL305) if an employer cannot be traced 

01 thc) employer fails to timeously subrnit Employer's report of an 

Occupational Disease (W.CL:I); 

(el) Exposure History (W.CL. 110) or an appropriate employment history which 

may include any information that may be helpful to the Commissioner 

such as Material Safety Data Sheets, risk assessments or results of 

environrnental hygiene assessments. The suspected workplace agent 

should be stated if known; 

(e) First Medical Report in respect of an Occupational Disease (W.CL. 22). A 

medical report on the employee's symptom that details the history, 

establishes a diagnosis of asthma and includes results of lung function 

tests, chest radiographs where appropriate or any other information 

relevant to the claim; 

(f) Confirmatory diagnosis of occupational asthma can only be determined on 

lung function tests performed three weeks after removal from exposure. 
This must be mentioned in the first medical report; 
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(I I) i I 

Iill\ lil(:dic,d 

Cil /\ltnrnativAly,;l (Jc~;::lth c(~nifi(;ate accompanied i)y a doiailGd nl(~dic;dlleport 

Oil ,I prrlclic() I(~ttc~rhcad on the; calise of df~atll :;llOUld be f,ubmi"i:tnd. 

CI) The Cornrnissioner shall consider and adjudicate upon til(:") liability of all 

claims. 

(2) The medical officers employed by the Compensation Fund are 

responsible for medical assessment of the claim and for the confirmation 

of the acceptance or rejection of the claim. 

;_::-.=.~:/ltVCfvt-c£--=:-::=;=~;::>/ 
MR TW NXESI, MP 
MINISTER. OF EMPLOYMENT AND LABOUR 
DATE: :;;;'J...\~:,,\,-~~ \~_~d---:-<:':"-) 

12 
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I )::r )(l( till! ~J d' 
Jlhticc (111C: {,r.JfI~:'iilJli()ll;1! ! Jc~v:"Jl()!J!!ICI!i 
':\.PUl..i.H' ,q. ~(q"" ".i··:~i: 

xrq) p~·O·-<nlf-~if\, 00[1'1 1 rid {f,)'~>n :';'i l / , :. I, t: : ;11-;::.) .;.; i"tf:'::' (i old' i!!"!!ill I, 

!~. 'il j ('11: ()C~--'.l_/\(i:?!lll~=, l i r:~.~ .. ~ !r~'.', "._-

ld: :"Iu 
[",,,nil; @jP';1ir"c,[:',''''"<.· 
V!.h:~b;_'.j t(,,; l!%~I! lI~V\·:!'€/. tJ!~j.J1 oy :~'T 

filii 'Ihnbiln Lf;IIlfAi 
j 

Dep[lrtrnon! of FlIlpJOyllj(Hli ,TIC: i.nlJdlH (r 
Private )(.\ r; 
j'reiori<:1 
000'\ 

lU::GUL/\'nONS (]!\! OCClWf~l!ONAt As\l!~f\flf\ .. !\llfUW~ Uh!m~R Hi[ 
GOWlPEr\lSAT~OtJ FOR OCCUPATiO!\'iAL tI\~~HJRll[;;~~ AfW DISi;d\SEf:; /\C'I", 1B!1:t YOl£R 
r:;«MA!L DATED it) OGTOBIE1~ :.£O~~ 

IN'rI'i!OIr)UC'fiON 

1. The Dep13rlment of Employment <'md Labour (hereinafter referred to as the 

"Department") has reque~,ted us to scrutinise UI(~ English text (ti1@t being the only teld 

submiUed to us) of the drat! Regulations all Occupational Ast11f1'lS (hGroinaf1ef referred to I3iS 

thc "draft F<egulations") to be madre: Und(1f section 9"( of the Compensation leO!' Occupational 

Injuries and Diseases Act, 1993 (Act No. 130 of 19K,), (I"lereimrfter referred to as the "Act"). 

Acwrding to the submission received from thG D(~partment, the draft Regulations filre 

technical in nature and therefore our office is n.~quested not to concern itself with the 

technical aspect of the draft Regulations. 

2. We have thus scrutinif'ed the draft Regulations in orrjer to ensure that they are intra vires 

the provisions of the enabling legislation, not in conflict with tho Constitution of the Republic 

of South Africa, 199(i (the "Constitution"), and that they are drafted in the correct drafting 

form and style. We have since scrutinised the draft Regulations for drafting form, style and 

1 
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IU ill thie; 

Ur4Bj Our umsliluUOflill liern()cracy is {oune/u(i ()II, wnOWJ Ot/WI vnIiJf;'S, iho '(s)l1pronwcy 

or fhe Constitution cmd Ille 11110 01' law'. fho v(~ry nex!' provision of !fIn COllstit!ltioll 

dec/i-m},'; tliflt ilJe 'Consiiilliioll is Phe uupl"orrm law of tho /'(cplIuliG, IDW or conduct 

inconsistent vililli il is invalid'. jVu! 10 (live etred to III(] sliprefllfJCy of tin:: C;ollstitlftioll, 

courts 'nil/sf decliNe t/wt flny law 01 conduct tl18t i~; illconsistt'Jflt witll the Constitution is 

jill/alief to tile oxtont of its inconsistency'. Tliis commitment to the supremacy of trw 

Constitution and tile rule or law fneans t'hat ~he ~J(0ril.;i.s() 0'/ ,,!II 

to tli!!') coO!stit«JJtinrwd conirol. 

{49J The exercise of puhlic power musl therefore comply with the Constitution, which is 

(he supreme law, and the doctrine of legalily, which is part of fhat law. The doctrine of 

legality, which is an incideni of the rule of law, is one of the constitutional controls 

througlJ which the exorcise of public power is regulated by fhe Constitlltion. /I entails that 

both the Legislature and fUHf: lhu:cufivffJ I:J!re cQnsgrairned by Uw prim::iple tlwt they 

f/fOa}! exercise flO power Jmd perform no functioll beyond th@~ conf®rred upon them 

£»y Jaw', In this sense the Constitution ent((;)f1ches the principle of legality and provides 

the foundation for the control of public power. 

[50J In exercising au: power t«) m@K(fJ regulations, thi8 iVlinister "u~d to comply with 

the Constitution, which is UJ® supreme law, and the ®mpowering provisions of the 

Medicines Act, If, in making regulations, Itle Minister exceeds ihe powers conferred 

by the empowering provisions of the medicine Act, the Minister acts ultra vires 

(beyond the powers) and in breach of the doctrine of legality. The finding that the Minister 

acted ultra vires is in effect .9 finding that the minister acted in a manner that is 

inconsistent with the Constitution and his or her conduct is invalid. What would have 

been ultra vires under common law by reason of a functionary exc(-)eding his or her 

2 
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ill l/ii~; 

"{"I Dj /nwfulno[;:; is rclOllilnt to til(} ex OJ c:isc 01' .01/ public .0 o \I\lfJ I, whet/lOr Of J)ot (fib' 

exerchw or sucli pnwo! COilstitutes ndministraiivc adioll. LiJWflJlne~;.'; depends on the 

terms of Uw empowRiinU .siaiuto. Iff HH~ s;;xon:h:;!i" of pOM/,c'ff he; Hoi 

!1/K: f(~/()l/;Jm' Ii win t,c cwd I,Wi11id" (Ow 

(!rnphat'l:~. ) 

15. It is clear from the above exposition ttlai ill makino the dri:lf! r?cnulatiofls, the [Vlinisiei of 

I:::rnployment and Labollr (hereinafter r(~fE-mod to as "Ihe Minif3tcr") must comply with tho 

Com;Htution, which is the supreme !aw, and the empowering provision, which is section 9'1 of 

the P,ct. If the Minister El)(ceocls the powers conferred by section 9l of the Act in mal<ing thE) 

re~lulations, the regulations so rnacie will be vltra vires and invalid. Thus, thG Minister is 

obliged to make regulations in terms of section 97 of the Act only which are not in conflict 

with the Act. 

DISCUSSiON <Of BlflPOWERING PROVISION 

6. Section 97 of the Act provides for the authority of the Minister to make regulations 
and reads as follows: 

"Regulations 
97. (1) The Minister may make regulations, after consultation with the Board, 
regarding -
(a) the place of meeting and the procedure to be followed at any meeting of the 
Director-General and assessors or at any proceedings in terms of this Act with which 
the assessors are concerned, or at any investigation in terms of this Act; 
(b) subject to section 76, the fees payable to medical practitioners or chiropractors in 
respect of services rendered in terms of this Act; 
(c) the procedure to be followed in paying assessments am} fines to the Director­
General; 
(d) the persons to whom, the places where and the manner in which payment of 
assessments in terms of this Act shall be made; 

3 
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if),., {/i.,·{{.\iildIJ~!thliJ <)/ UIl! :.'Jlil){l,il '.'iJ!/ i/,c 1;{uJ(/iii{Jil,; ,ii/If ,(!,.i!IIJi:/ /)( /L:lV1I.r:/ ')j 

het (.i (jS,t-;OS,~;()j ,:.; (J{ (;·h.)l~'.i-:;n,'~ 0/ ;"!,"·:.:U \':-3~X)r:·:: 

(I) ill(' c!i.'FIIJsnl Ilf IIIUi/i.'Y·'; {)ilY;")/" iii '.:(in.·, Iii lid:; /\i:! !(J ,"ill! !Ji)!.,"iiJi/ uil';;1 ill'lil iii;.; 

{)h·u~:i()r (-,!{;/1c{n/ nnd fjoj' c;/niru(;l(/ ~vHI;jr! lhl} /)f(,;f-~(,'Iihnrl }j1! flit} /Jr:r,-{:i,Jij (:.'jdiilcu' 

(if) U.' which he il!ii'!f ;}c!UPYi iWi..:(!:.:SNly pj 

in fw.r-/nj ii, jm alO uw! o)'4l1i:; /\,;L 

(?) nif/Oioni' j(){Jl!iniiolJs lIJay he Ji)wJe U/iclOl -"uiJsoctioll (i) Ii! ol' (Ji//oloni 

classes or I1li1p!oyers 81l1! employo(-;,'; iJnd of cliffvrelii' {lreaD, (-Hul Uk! Minister tllny, 

nrtm consultatioll wiif I tho j-1oDrd, ill respect ifuyuo/ (/ifferelliinle in SlIch i W31)f10{ (I:; 

111'1 ()! sho meJy deom 6·x!)()c1ieni. 

(3) .. "(OlHflmphHsis.) 

l. Section fJ/ uf the Act tiibui<:1lc!'; various Ina He,)!,; in j'w;pod of whidl the i\i1inistfll I"Iwy make 

ie~jlilatiom;. Upon scrutiny of the provisiuns of seclion 97('1 )(,:1) to (1) of 111(-; Ad, it is clear thai 

ttlf-) flJlinisiol does not hiW8 tho expross ElUthority to malw re(JulCltions dealinD with 

oc(;upatiOllDi iJslhnlc1. It follows therdO! thai in ordor to I11n!\f; the {]raft renulaiiol1s tllG 

Minister must (lither utilise paragraph (g) or (h) of subrjec1ion (1) of section 9'1 of the Act. In 

so far as paragraph (g) of sub~,t~ction ('1) is concerned, we have scrutinised the whole Act 

and could not find any section which authorises the Minister to prescribtCl regUlations relating 

to occupational asthma. In light thereof, we are of the view that the Minister cannot utilise 

paragraph (g) of subsection ("l) of section 97 of the Act to make the draft Regulations. Any 

sttempt to do 50 would render the regulations invalid and ultra vires. The question that arises 

for determination is thus wllether the Minister is authorised /0 make the draft regulations in 

terms of section 97(1)(h) of the Act. 

INTERpfu:rATION OF SH~T!ON 91 (i) (11) OF THE ACT 

8, The power of the Minister to make regulations under section 97 (1) (h) of the Act appears 

to be wide and can, in our view, be compared with the more usual phrase "regarding any 

matter wl'iich is considered necessary or expedient to be so prescribed in order to achieve 

the object of the Aci" !see Eden Village (MeSldowbrook (P~y) Ltd v Edwards 1995 (4) SA 

31 (A). at pp, 43 and 44, the regulation-making power is described as being of a wide and 

embracing import] or "in general, any matter which he [the Minister) may consider necessary 

or expedient to prescribe in order to attain or promote the objects of this Act" (see Zeem v 

Mutual & Federal Insuram.:e Co Ltd 1996 (4) SA 476 (W), at p.482] or " ... in respect of any 

other matter which [the Administrator] may deem necessary or expedient to prescribe for the 
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ti)::ii,: {.:f~tl j~! !)l!i [Ij iir{' (!))j(:(;;':, 1}! ~llj:~ (ij(.:iij;:j;{:i!): :;~;~: , ,!,' ~., f 

H. In !h~n!ih\iql '.' Hi',:,,; i\r:ddmei !;mfd :lOO:'l (G) [;/, {)j (:;C/\) ;j"i Il.\J!i tiln fullO\lvillC} i" 

~;t(l(ed: 

"(I OJ. III my view, i)()WOV(-)i, iii!.'; is of i/O consequenco since it mw;[ in any ovenl ho 

Dunnion 

Sialulory InferpreterUon 3rd cd (1991) At '189 points Ollt that un<lerlyiny the concept of 

do/ega/eel legislation is the IJtJsic prinGiple thai tfle Legislature delegates because it 

CAnnot directly exert its will ill eVf:IY detail. All ii can in practice do is to lay down the 

outline. Phis means [rwi flttH inlifmt/ofl of ffh~"': L~'J~Jisl;dlJre, ~s im::Ue~tred hi ifw 

mmbJing fie!:, mUSR b(;} Um prim/[} guid.'.l to ihe metJming of c1(!;lef!J;£l~if!:d legh;-,; .. ff~~ion Hnrl 

au; exient of the pcwver to rruJll-w ot Bennion continues as follows.' 

'The true extent of the power gal/ems the legal meaning of the delegated legislation. The 

delegate is not intended to travel wider than ffw object of the Legi:r,/;Ydunt). The 

de/("Jgate's function is to serve and promote ghat obj®ct, wfliA® ai all times rena8ining 

A • -. "(0 h c'", ) true gO 41.... . ur ernp 8",1". 

'10. The court in the B®zuid®nhout case, at para ['lO), continued as follows: 

"In the case of Utah Construction and Engineering (Pty) Ltd and Another v Pataky [1966J 

AC 629 (PC ( (1966J2 WLR 197), the Privy Council considered the validity of a regulation 

made in terms of a statutory provision which empowered the Governor of New South 

Wales to 'maIm regulations not inconsistent with this Act prescribing all matiers which are 

required or 8LJthorised to be prescribed or which are necessary or convenient to be 

prescribed for carrying out or giving effect to this Act'. Dealing with the argument that tile 

regulation in issue could be justified as being within the empOWering section, the Privy 

Council said at 202 (adopting a statement in the judgment of the I-ligh Court of Australia 

5 
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requlc!tion:·~ which lln~ IlGCm;~,8ry OJ (expedient to fadlitato the il nplernentatioii Of the 

flHaimnenl 0·1 HIe objecbs of the relevant J\ct, Ihe exercise of such pow(-:)rs Inust telalf;" for 

cx("unple, to the implementation 01 the attainment of the objecl~; of th(~ relevant /\ct. It goes 

without saying thul wide regulation· making powers cannot be used to re9ulate a matter in 

conflict with the provisions Ol' the /\cl or 10 brin9 about a situation that could never have been 

intended by the Legislature. Furthermore, the oxercise of such powers cannot be used to 

add to the substantive matter and scheme embodied in the legislation, unless the /\ct 

provides therefor. 

12. The exercise of the regulation-making power by the Minister must therefore fall within the 

scope of the provisions of section 97 of the /\ct. Moreover, in our view the general powers 

contained in section 97 of the Act are ancillary or incidental to the implementation of the 

provisions of the Act. In other words, such powers cannot extend the scope or general 

operation of the Act or add to the purpose or provisions of the Act and should relate to the 

administrative or procedural matters. 

6 
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, i'{.iiUi I 'u ( i) (\ II' ii iiI' /\(:i ii ii 

(c) h: ;l :;!I,I}f;idi~I/l1 neilil:; of ililpl()nleiltil)~l liln fll(jvi:;iofls of til:] lId; 

) j:: inl:ickiltdlh till; (;;11 iyilliJ {Jut (Jf !lIe /\r:1':; :;pc;Liiir.: pi ()vi,;iOI 

(c) do()!; not ~lHulllp\ to wiclcil thn purpose: of II 1(; /\d; 

(f) doe~; I,ot uele! new mid diHornlit i norm':. to c-lcilir:v(; 1I1Hi pIIiTm;·;,,:; (li 

(q) don!', !l0\ :li Id to U]f) ~',llbsI8rrlive nwttni ('lIlel !;chOmf~f; of tllp Act. 

with C)[;GupDHoili'li diseclSCf. proviries as follows: 

('I) Sul)jecl 10 the provisions of this Chapter, an employee shall be entitled to file 

GOfllpensation provided for and prescribed in this Act if it is proved to the sAtisfaction 

of the /)irectoF·General--· 

(a) tiJ£ril the erlflployee has contracted fa disease menUoned in ilw first column of 

Schedule :3 a.nd that such diseasr{J has arisen out of and in the courSfi? of Ilis or 

her ernpIOJJ!m«m~; or 

(b) thai the employee has contracted a disease other than a disease contemplated in 

paragraph (8) and thai such disease has arisen out of and in the course of his or her 

employment. 

(2) If an employee has contracted a disease referred to in subsection (1) and the 

Director-General is of the opinion that the recovery of the employee is being delayed 

or that his temporary total disablement is being prolonged by reason of some oiller 

disease of which the employee is suffering, he may approve medical aid also for 

such other disease for so fang as he may deem it necessary. 

7 
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Ii ,'Ii i 

shall 

lIvitllin II iil(JntlJ::; frorn tile COIIllIJef)ccrnoni or ill;)i diso<-)se. 

({i) i-nr U Ii) purpo8os of this A ct if Ie (;ommcnc:ollloni 0/ Fl ;~fisei).";n referrod to in 

subsectiOIJ (I) 8h-111 he deomed in he fin: clw'c on lvl"iir:h d roc·diea! practitioner 

dinWI()Ded that di.<;oasu for tho tirst tiJi/e or sud) eur/ier dale us NK' DiroGio/·-(JellorAI 

mEly dotermine if ii is rnom favouralJlc to the amp/oyee. 

(6) "(Our Glnpli8sis.) 

'15. A scrutiny of section Gb of the Act reveals that an employee is entitlod to payment of 

cornpensation if it can be proved Ihal such an employee has contracted an occupational 

disease mentioned in Schedule 3 to the Act. Schedul(,) 3 to the Act contains a list of 

occupational diseases. It is important to note that occupational asthma is listed as an 

occupational disease in sub~item 2.1.6 of Schedule 3 to the Act. It is our considered view 

that the regulations relating to occupational diseases for which compensation may be 

claimed, is required for, or contributes to the implementation of the Act or alternatively, is a 

subsidiary means of implementing Ihe provisions of tho Act. In the result, we are of the 

opinion that the Minister is authorised in terms of section 97(1 )(h) of the Act to make 

regulations relating to occupational diseases for which an employee may claim 

compensation in terms of the Act. 

16. It is against the background of the above disGussion that we proceed to evaluate the 

draft Regulations. 

8 
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I( I 0111 

n~) Herlu1a\iOIl :) providE-,S timi Hm diaqnosi~j 1m oCGUpatiolldl ,L\~;UH n;l Ellnll be lllncie by,) 

Irwdieal piacliliollCf J.Jc.sed 011 (<'1) '=1 lunn rUllclion tesl; (b) occupatioflDI Gxposum to <I known 

C;'.1use of n,;lhnm: Clnd (c) fJ dlnliloloqicnl or CCll1S(11 relationship bclwecn ciGthma ami ihfJ 

workinq 8llvirorllnel1t. FlHihemIDr(j, and for the purposuE of sub·renulation (:1), sub· 

rcJ(Julatiofl (/I) pi ovides tli;:'li lhe allcnding medical practitiOi)<.'H shall upon rnaldn9 f\ cjia[Jnosis 

record the ovidence of the diagnosis of ;;Isthnm before commencing the trentment. MoreovCl, 

~;uLHcgllla!ion (3) provide;; for the criteria for a diaqnosis of occupational asthrna. Subject to 

our anwndrncnts and comments, this regulation ,:;1ppears io be in orcler. 

fI.~[~gul;;\!l~w ~ of ttl\) dr~~~U~Jl~!Il:~tL(,m.s, 

17.3. F~€gulation 3 of the draft Regulations provides for the method of determining tho 

degree of impainnent and require8 that assessment of permanent impairment must be 

conducted within one year, but not later than 2 years after the diagnosis, provided the patient 

has reached maximum medical improvement. Subject to our amendments and comments, 

this regulc-ltion appears to be in order. 

1'1.4 Regulation 4 provides that payrnent for temporary disablement shall be made for as 

long as such disablement continues, but not for a period exceeding 24 months, Whilst sub­

regulation (2) provides that in the case of temporary partial disablement being awarded, 

periodic payments will be dependent on re-8ssessrnent done every six months for a period 

of 24 months. In so far as sub-regulation (4) is concerned, please refer to our comment on 

the text of the draft Regulations. Sub-regulation (5) provides that a lump sum shall be paid in 

terms of the Act for permanent disablement less than or equal to 30%. However, sub­

regulation (6) provides that if the employee's permanent disablement is assessed at higher 

than 30%, the employee shall be entitled to a monthly pension. Subject to our arnendments 

and comments, this regulation appears to be in order. 

9 
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j(~jil iii i.()illl~.i of 

wi 

pI{)vjdpJ L:ntillhc (;or Hljijoll ,;tHllili:;c~~. ~;\ll J. lOOt ilni.i<lll n) ell II H)\i\l(;l:; II ie: (\)llllnis:;iollf:1 l<' 

decicJi) ()II U'j(; f1{')cd Inr, dln ik1tt!I(' (Jild ~;llfficicIlCY of tiH:di(;;d nid to he' ulpplicci. :;uhjC:l:i ii) 

our ,lIlV';ndInf;II!;;, tlli:; Icqllluti()!1 ,-lflprorlifi to he iii <)J(.\(;i 

Ii 

I l.O Hequlation G pro\licl8~;j(Jr tWO iVpcs Of benefit,; IA/hich ;'HC in the eV(JIll t110) 

cinployn(l cli8~i as a m:3ult of OCcup<:ltinlH.11 c\!;ti 11m). "ihm;(=) arE: (n) rCrl!;ollable buri~li 

exponse!); anei (b) the d(~p8nd{"mt'~; ponsion where applicablE:. ~:)ubj,,"cl to OUI <lmlmdmentt; 

and cornment,:, thi~3 regulation appear:; to be; in order. 

n.f F<egulation { provides for dOGumentation which is to be subrnittGcl to the Cornronsation 

Fund or the employer who is individually liable or the licensee concerned for the purposes of 

reporting. Subject 10 our amendments, this regulation appears to be in order. 

-1 "1.8 Regulation (l provides for the responsibilities of the Comrnissioner and medical 

practitioners employed by the Compensation Fund during the claims processing. Subject to 

our amendments, this regulation appears to be in order. 

'17.9 Regulation 9 contains the short title and commencement, which appears to be in order. 

I'UBLICATION OF TI-IE DRAFT RlEGULAllONS 

18. We wish to draw the attention of the Department to section 6 of the Constitution which 

provides for language usage by the government and reads as follows·· 

H(1) Tile official languages of the Republic are Sepedi, Sesotho, Setswana, siSwati, 

Tshivenda, Xitsonga, Afrikaans, English, isiNdebele, isiXhosa and isiZulu. 

10 
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(i) (n) I h:J IIni iU!I:!1 (j()\!I:llIiiiOili nnrl ! )j()liiil(;·in/ (!uVemiilcni.', I ili!y ! is!'' ill IY / };II iir'lI/ni 

·,)ifi(;j;·i/ !nll(!i!i!~./O.'; {Of ifli: ,uw/)US!!.'; of ,!UV!!iiliIiUlJi, ialii/II! ilil!! i1CI:UIIUi {lS(I(,1U, 

(h) fvluniciIX;.l/ithc)s [)lilS! 1'.'11((: iilln :)(:(;1)1/111 tile hillUW.lfJO usnuc i1i)(1 im~ieieilGe8 of their 

(i1)llm Ilnlio{lul qUI/Nil/null! Dncl provincial [Juvemmollis, nml '!)tlnrr·~t 

mm!t;ff Iff';\', iilU.';i :)w; monUnr t! lOil use 0/ oflicinl langUi·lf!fJS. IIViihoui 

de/rodino (rom tho f)lOvision.s of slIhsoclioli (?), all official lanuuuqos must enjoy 

parity of esteem ani! mus/' ho flnn/ecf eqlli/o/)fy 

(fl). "(Our emphasis). 

Hl 'fhc"" legislativo frarnework rderled to in section 6(1\) of the Cunstitution is the Use of 

Official Lan9ua98s /-\ci, 20 '12 (Act No. '12 of 20-1?) which provide:s in section II m, follows: 

"4. (I) EvelY national depwtmeni, national public entity and national public enterprise 

must adopt a languago policy regarding its use of official lal1[Juages for government 

purposes within 18 months of the commencement or fhis Act or such further period 

as the Minister may prescribe, provided thai such prescribed period may not exceed 

six months. 

(2) A language policy adopted inlerms of subsection (1) mus/-

(a) comply with the provisions of section 6(3)(a) of the Constitution; 

(b) identify at least three official languages that the national department, national 

public entity or national public enterprise will use for 90vernmenl purposes; 

(c)-{h) 

(3) In identifying at least tfwee official languages as contemplated in subsection 

(2)(b) , every national department, national public entity and national public enterprise 

must take into account its obligation to take practical and positive measures to 

elevate the status and advance the use of indigenous languages of historically 

diminished use and status in accordance with section 6 (2) of the Constitution. 

(4) . .. n 

11 
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'I i I: 

lv,if..' < tli' (liijr;j,:i k:lltjll:lf!(i:: lUI: IV !J!lifjij;-;(' Ili Cj(jlr;Jillllli:ili iil( ,<,:illfl ;k, i );::',:;!11:.! or 

L i·llillH:liIIOj;:. it h ci();:.llil;1( [he tJ:;<; ()i (liiifid I ;lil~jll;;(j(;; !\d I:; ii 

ill{)n~;I!i(J idCJi"(dd io ill l)()dioii (i(/j) fif ilH: (;CIl \1;1i!uliolI imd ilii"iiw:I',; ihu ~'!o;lh ;\i"!d 'II:; 

:lioll () !II !iIi' (;tJiI~,iHuiitJII. i:t:iHI iii inuile/Ii '.NiHl ihe: (:i)lhii111[i"ul. I.!g, {J'in pi niiiciid 

pl.jrpn~;c oi Cjove! nmonL VI/it! I (()(jWd to ilH: r:Olilot";Cjl.ICiH.:Ul; fA IIUi iJ.< if) in 

i(lr govefilll"lcnl pllrpw;u~: ns :Jln~icnIJr:lcI ,)!lO\fi·', ihi': I 

<iiid j"noHICH, Cnsn [\)0 :'V:?:3B/?Oi'j (North CaulellU) Wh()i("' the cowl, per 

.1, fO!l/ld ihn ammlCllllcnt rC~Jul(-lliolls til,)l it W;lf, conconl{-~d with tu he il inter 

bocause 

(i:l) the fV1illister and the 8~jCflGy concerned failed to cornply with theit constitutional obli!)i::\tioll 

tu onsuro procedural fairness in the publication nm] promulgation of the RGgulation~;; 

(b) the agellcy failed ill its conslilutional duty to comply with its duly 10 facilitate plopef public 

cornrnent before publishin~J the F<egula\ions; 

(c) the Heguiations were not promulfJated ill 8 inanner consistent with the Promotion of 

Administrative Justice Act, 2000 (Act NO.3 of 20(0) and section 33 of the Constitution o'f the 

Hepublic of South Africa, 1996; anel 

(d) the i\{egulatjurls W(iH'e [iliso not published in at leasi two oft:ida! ~,cmguages <lB 

required by section 6(3)(a) of the C~:mstitUlUon. (See paragraphs 29-38,43-44, 51, 5"1 and 

59 and also Cros5·Bmder !Road Transport Agency v Centra! African Road Sei'vices 

(Pty) Ltd Zlnd At1o~h3r [2015J ZAce 12 (Case CCT 163/,14)). 

2'1. It is apparent from the Cibove that the publication of the draft Regulations in the English 

Ii:Hlguage only will be inconsistent with section 4(2)(b) of the Use of Official Languages Act, 

read with section 6(3)(a) of the Constitution. Consequently, we are of the opinion that for the 

draft Hegulations to withstand constitutional scrutiny, the draft Hegulations rnust be 

published in compliance with section 4(2)(b) of the Use of Official L.anguages Act. In light of 

the above, we wish to bring it to the attention of the Department that our office upon request 

will be available to assist with the translation of legislation to any desired official languages, 

12 
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The IVlinister of Employment and Labour, after consultation with the Compensation 

Board has, in terms of Section g
e

l of the Compensation for Occupational Injuries and 

Diseases Act, 1993 (Act 1\10.130 of "1993) made the regulations in Schedule A. 

These regulations are published 'for public comments only, 

Interested and affected parties are hereby invited to submit written representations 

on the proposed Regulations. The aforesaid representations must be marked for the 

attention of Mr TH M~pholog~la and sent by registered post or emailcd or hand 

delivered within 60 days of publication of this notice to the following addresses: 

Compensation Fund 

167 Thabo Sehume Street 

Pretoria 

0157 

OR PO Box 955 

Pretoria 

0001 
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~L Dcfiilitiom; .......... , .................................... " ............ '" ...) 

:~~. I. )ia9n()f,)i~~ ........ , .. , , . , ...... t. , • , •••• , ••••••• , , ••••••••••••• , • > •••••••••••••••• ~),·4 

3. IrnpainYlent ...................................................................... 4 

4. Compensation !:3cnefits ...................................................... 4··f) 

t). lVIedical Costs ................................................................. ... b 

6. Death Benefits ..................................................... · ............. 5 

7. Reporting .......................................................................... 5~7 

8. Claims processing .............................................................. 7 

1. Definitiorm 

In these Regulations, a word or expression to which a meaning has been 

assigned in the Act or these Regulations shall have that meaning and, unless 

the context otherwise indicates· . 

"autopsy" means a post .. mortern examination to discover the cause of death 

or the extent of disease; 
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111\-;;;~1: , i! (:~.~; !!ii!;·;";j(Ji! ()~ ::,11(' Ii il(}\!~:(l 1.11:1 ,: l 

:i un. ui ill II; I OJ! Ii. 

J imili within till} IlHI!) 

known C;;lUS(~ Ci.HlCCn within tho Workp!ilCO; 

iJJ rne.WI" the H.o£Julation~; on I.ung Cancur for th(~) ComporH,ation 

"und rnade under UK) Cornpellsation for Occupationc.11 Injluim--; and Uisea[;es 

J\ct, 1993. 

(1) The diagnosis of lung cancer shall be made by a medical practitioner 

based on the biopsy or autopsy, i.e. the positive histological results or 

tumor detectable at post-·mortem that confirms the diagnosis of lung 

cancer. 

(2) Alternatively, if the diagnosis is made based on positive cytology 

results, such diagnosis should be supported by clinical features and 

radiological investigations. 

(3) Radiological investigations should include the reports and films. 
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If will 

TI1G compensation b(~nefits payabl(-) according to the Act are~·-

(a) payment for temporary totell or partial disablement shall be rnade for as 

long as such disablement continues, but not for a period exceeding 24 

months; 

(b) permanent disablement stlall be assessed, where applicable, as and 

when the diagnosis of lung cancer is confirmed and final medical report 

is received; 

(c) if total impairment score is zero to three (Le. permanent 

disablement less than or equal to 30%), permanent disablement 

shall be determined and a lump sum shall be paid in terms of 

tile Act; and 
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! ! i ( )! i i l,: l ~ I 1 i ";- ; c ! 

i d U J(' /\ci 

J' 

(j ) II ( " pCliod (Ii i lui i IIOi(' ih.m 

, ii i I ih~ ( Ule 

cornrni:;;;i()i lel,i li ifl(l! H;diCi.ll ;!id lillill Ihe 

treatnJ(:mt provided by e!!'lY hcalthcme provider. 

( '.') Ll lhe comrnisf,ionel shall dncide on the 1l8c-?d fur, i.he nature; and 

sufficiency of medical costs to bf; ~;upplied. 

Death benefits payable are·-· 

(a) reasonable burial expenses payable in terms of the Burial 

t:xponses Policy; and 

(lJ) widow's and dependant's pensions payable, where applicable, if 

the employee dies as a result of lung cancer. 

'I. f~eporting 

The following documentation must be submitted to the Compensation Fund, 

the employer, individually liable or the licensee concerned: 
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. " ' Hl IJ I;a J1o'l(;I; 

[ion()1 

(\IV. 'i 11); 

(c) illl Dffid<wit by ihn nrnpIO'l(H3 (W,CI .. :·\()!i) ii ;111 (Hnployer CUIIIlot I)E::) 

tfaced or tI)(-~ mnploye! failf~ to iirncow,l'l f;U!JiIlit FtnploYt:!"f', l of 

an OCcur)(;ltiotlnl Uisem;(·) (W.CI . .-l); 

(d) Exposure l'Ii~;toIY (w.el . '11 O).lherG should bn (1 clear histmy of 

industrial carcinogenic agent or exposure in an occupation or industry 

where carcinogenic exposure is known to occur anci length of 

exposure; 

(e) medical surveillance records where available; 

(f) Occupational hygiene reports where available; 

(g) First Medical Report detailing the employee's Occupational Disease 

(W.CL.22); 

(h) Histology or Cytology Report should contain the narne of the claimant 

and the diagnosis of lung cancer of any type. The report should also 

detail the name of the pathologist, contact and reference details that 

will enable telephonic validation of the report; 
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(I) 

("I) Tile commissioner shall consider and adiudicClte upon the liability of all 

claims. 

(2) Tile medical officers employed by the Compensation Fund are 

responsible for the medical assessment of a claim and for the 

confirmation of the acceptance or rejection of a claim . 

. _.~-e_"""-~--~--~. - ~~ -~- -;;> ---- -~- ~ ~ _. _~~ 

<".c,-::~~~~---:~~:~-_____ 
MR TW NXESI, MP 
MINISTER OF EMPLOYMENT AND LABOUR 
DATE: .-~~\.'C~.?-~ \ ';;t..~;{~~ 
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t){~i·!~)ll!l!~~iti: 
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Lm~' to rWJwh,Hli 
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i i:"J(.; ~~ n,s:t_~:T~l~<~r ~n~'rl~ 

! JrlV8}fG flED }{ '11'/ 
[\nnUI~!/\ 

nOfh 

i'vr hl1DLJ;tl,on: [itt: H 
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t<tE(nlLf.\.Tlm\ll~ m\1] UJNti t:/~t./lfGf~!!it [;;Olf~ llllE GQW'it-;;fC:u<1:~A''il'flO~\!i fl»l\ln)) hV#,mf~ 
l~\" iTNE It~I~~i~'f~!{' lD!\lltlJEff« lflllE t::{()MI''"~f:JJ~ATlfJNj ~(bR OCCUlpl A1IOi\'ltH, 
r:N.Rll~.H':;f~ A~[j ~Ji$EIll.~~5) ACT, i~§il~-$ {A.CT ~~(L ~3O: OF 1SlS3} 

i. We hoMe b2~n mqUl®st(4cl by the D®pG1rim~nt of Employment ~ml l~bu!.!r ("tli0 

Depalilmont") ~o scrutinise, lim!) provid® it WiU1 aJ !eg;!.!! opinion on ihe ~it';igul!:tliiOim em 

Llmg Ci12l1cer for the Comp~rm8tiuri Fun"!r.i meae bV tllS Mink~ter Ufu:isr the 

Gompenootion for OIt:cup@Jiicli1<.Ji1 iiljmi€1111 Illli1d Dise!2ses Act, i ~~93 ("the Re~ju!~i:irms") 

iIi term$ of sec~ion 97 of the CompenSflltion ~or Occupational I njurif;')s and Dim.~~ses 

f\ct, 1993 (Ac~ No. 130 of '1993) ("ihe Aen· 

2. Section at5 of the Act da~l$ with compens<]tiofl 10r OccMpl'.ltinnal diseases and 

5t~tes 3§ follows: 
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,:.~'! ". '. '( . '. 

in 

('I) 

(I) nUt Minhi.tar may 
Ekmrd, reg8lTling-" 

(1-1) tile pltlee- of rneeting and ttm prot:}edut'fJ tv I,m Ht 
of the Dfrr£,vtor .. Beneral ami lJSSeSSOf[., Of at any Pf"OCf'lf:'N.iings in 
of this Act with which the assesson'J are iJ()nCfjfl~eri, or r:c)i anI! 
iflvfN;,~igati(m in ienns of (111.<8 IHit; . 

(b) :subject to ,~!l.Z{!J the fees jJtiJyt:'Jbk.:;: to mefJiGf~i prtJctW{)m'JfS Of 

chiropraotors in rflspel;i ())' services renl1erell in tenns of thiBl Act; 
(c) the procedure to be followed in pt31Jlil7fJ tJs8&ssm~mis and firms to the 

Director,· Genoml; 
(eI) the persons to whorn, t;1f;I places where (;lnd tile I'TllS1fmer in whIch 

payml'.mt of assessments in term~ of this Act shall bit! made; 
(if)) the determination of ihe Bfflouni and the conditions and manner ot 

payment of benefits to assessors or classes of assfJssors; 
m the disposal of moneys payable in terms of this Act to any person 

other than the Director~Geneml arid not olalmed ytrithin the pr~scribetl 
period by tl)e person entifJed thereto; 

(g) [jny matt~' whicf» slla!1 Of' may be prer;crlbed by regulation in terms (Jf 

thils A.ct; 
(/1) any other matter, whether or not connected with any matter mentioned 

in llar{J9ff3phs f§J to {g1 which he may deem neC@ssBry or expedient 
to presoribe in ctrder to further the obj({jfjcis eJnd purposes of this Act 

(2) Diffenmt f(fJ{Ju/atiom; mlilY f}e madfJ under 
.su~fiion (1; in respect of different classes of f!!mployars and employees 
and of diff(:)r~nt areas, and the Ministar may, :utter consu/tf1fjOf1 with the R08Jrd, 
in respect therGof diffen'9ntiate in sucll marmer es he or she may deam 
6){padient. 

(3) Any person who contravenes or fails to Gomply with /lily 
regulation made under 8ubsectkJIlll1 shall 00 guilty of Eln offence and liable 
on conviotion to a fine, or imprisonment for a period not exceeding six 
months." 
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i i ,!, .. ', .. ' _,', I; 

/Li 

\, 

of 

Ii hi n flltl(]wnelltM principle f)r illf: wlo of hAW, f.f"'t;ij~fni;t.~;}d 
tim (-'ilwrdsti) of public poww' i,~, II':[Jiiirrs«'<if: whorl{) lawh.f./, I he {ule 
of low· . it) ihl:l (-Jx!&mt at 1(1fmt Uu]f it expreS,SfJD the principle 
- is fjrJnomlly umfflrs(ood to be M fWlcif;lmenl<-l/ prlm;iple 01 

GClfIstit'uiiormf I •• w.". (footnot(~ mnll:tod) 

4.2 The ConGmu~linrm.1 Court in Feds/jre rOf(~lTl";d to ab()viJ,f~ lrther ntt.'lili·]lt.; tho 

following in p13ragnl1ph f18 or thai Judgment: 

"it se~msJ;'8ntral toJh~Jl.Qn.Q@12tion of our constitutional Qrder thai the 
hf@Jli§/atufe Emd_ExfJGuYJ!..flirLf!J!JttJ!. sf2here are fXJnstra~ned .ok: th&..[}!ifWiple 
that ihe~ mt:('Le~tl!(Jlse rn:}J}Jl'!JLt?f B!1Q.QerfQfJ?}lIQ functfOf!Jlevof!.Q that 
conferred upon thGm b'Ll!!w!. At letasl in ttlis sensl") ttll'!Jn, the principle of 
Isgality is implied within the terms of tile Interim constitution." (our underfining) 

'fhe Act authorises the ~nar::;iment of d~JII':}g8ied legislation, namely. the 

reguiBiions, The power to mal(te the regulrntlons is ve!"~t~d in the Minister in temm of 

section 97 of thH Act Section 97 (1) of the Act sets out variou$ matter3 the Minister 

is ~uthorised to make regulations on. In terms of ~.eci:ion 97 (1) of the Act, the 

Minister may make regulations, after consultation with the Board regarding various 

mratiers listed in that flection. 

4.4 It Is apparent from tt1€ regulations under CtJY1sider-ation that the Minister has, 

after consulwtiol"l with the Board and In terms of section", 65 (1) and 9, (1) (/1) ofth6 

199B (12) BCLR 1450 ((:::G) ("Foosum") 
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.. ~:.,-,~.~ H~'" 
,'., :.1 
" I 'f 

,', \' .. , .'", ,',',.,.,,[ I ".'.' 'I' '.'.: , .. ''-.. ,'' '.; (::, .'11',· '>,', '.". \ U~!; l)! .. q ;1 ~ 1''1': . . ' 0 

n Ii:: .. pUrpOL(~ hi 

n illY 11l:;*k'i 

, ..,'" ( I ' III (iC,awn :i f .} 

with tn 

ytll1iQhhSJ n),')V _d~~HH n~(:e~m.&l~Y_9[(':l}iJ'H~S:li€lX!tJqpl(JS;f:r.H~D itl ordI1,r _l!-!J~I)!.pr tli€? 

pb~GhJ ;2.1nd[l!!!1!Qf'.ij!' Hlk: Ad,' (our (mlphf1!::'is) 

tt)I1YIS that it npPibH.uS to all encomp8l,§f;infj· It if, an ornnibus provision. Whiil'l 

~eG1ion 9l ('1) (9) umlmJbt®dly (;ovars the Milli15ter'$ power to In[~lce tilE, r®guh:-xtiont~, 

we 1,U{'l, h{1W9VEiir of thf~ view thai sst.iion 91 ("I) (h) i§ the lillost apt provisIon in (it{,.! fEll' 

~~: the aets stipulat~d in regul<:ltion 2 are daemod to be occupationAl dise~if>eG 

cnniracted by employees. 

tL~} Lfm reports are replete with cases dealing with the POWlRfS of the Minister to 

m1f,l!{(l re-guIBtions. In ROl!lld AiJ~ad®ll1It ~l!JIl!i!dl v M~lIDMl®itlliJlt~l®i 2005 (4) SA 5'1 (SeA), 

(hereinafior refarriElcl to as "URi M~k'\l'J®tn.lUl(l1; c~se") the Court disclJlssed tho power of 

tha Minister of Transpnrl: ~o make regulatir.ms to "ac:hiev® or prornot6 tho objects" of 

the ROEld Accident Fund Act, 1996 (Act No. 56 of 1996) and remg..ti(etl as fOllows tat 
pp,5S-59: 

"Section 26 empowers the Minister to make regulations In order to achiev® Of' 

promote the objects of the Act. Jt does not confer authortl~n hif'Q to travemG 
terrain outside that limited scope and ambit. All requlatlons~Qf()mU~1li -
the Minister must thus be reasonably necessa1llo achiev~ those objects and 
gDals~ It is indeed $0 that the possibility of fraud is greater in cases Where thG 
identity of the driver or owner of tho vehicle in question has not been 
established, as it would usually be difficult for the RAF to secure evidence to 
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.:; :;'c,''-; Jr ., 
IF:;j(. ,'!ninn:;, ii';jmH~.J ,.:'!::;::i~JII': vii/,hi:, 

:f ~ ~ \?Ju~~k~ bL fLf)J ~k;, !;'\~~~ ·~f,·:!· :.": ;i-·:!:qn ~;HI~J 
~~,~(:j! ii r(lL:,dn~l~ Ii. UiH: t:Lj!j"i I_hi! ~'f ~~L;J~r.': 

:;n~~l; ~~·1:·Ti-/ n;"((., iHiVJ~ .. /\f(~f; I~;--; :~c~li£;~ .. ;(;,;~ ~;\' -:-(i; .:~d~'; Ii ) ~J/JC-~ -:t, ';\:1, 

to 
!hn §kmdrHY1;'" ;,0]: ~jl/ II! W (;omditllfh \ii 

(G) 

"" .il. ITIU~,lt in ''1ny event be irf1pU~lIi that ;'; 2fi('i) 0E!nnot nl81,inu 
oI regulati(Jrl3 which widell the purpo~® am:! objeci of th{~ prer,;cni. Act or whit;!, 
[~IH in (;{mtUct therewith. /8fi!Jtrmli@tii, S~ifJ"«~J{f(@f(y gff~~!fI'iJf.Jftf.j~tli@ff8 :t"{-/ r;;:;rr.~ fWjcltr) 
stater;: 'The true mrtent the power governs th~ k'llgal meaning of ihs 
delegated Illjgislation. JJ1Q~t:i~leg~te. !t;l[iot intended Ju tr~llV®l! wider than t.ht) 
obi~ct of theJeqi6Ia!1Am. The delagate'r:. fum;"iion it;) to s'I":lrve and ~Jromoteih~,t 
objsl::t, while s1 (111 times remsining tru(I") to it.' The Privy Council a;akl 81t 202 
(adopting a statement in the judgement of the High Court of AusiraliB in 
Shellfi~h5l1Ti v S©@tt ('1956) 96 elR 245 at 250) that J.he Dower deleg~ted J~y 
Blfl eYUllctment 'do~tsnot en1i;ible the authorIty bv regulations to extend the 
!~e o[gensrnl ~erationofthe muu .. 1ment but is strictly ~u'!£iIIaDl.ILwill 
,authorise the pm'Lj~Jon of subsidia[~JJleans of ~rrying into effect what is 
em'!cted in th~ ~tatute itsetf an.ti will (;Q)!!!fwhat i~ incide'1tal to the ~ion 
ofl~e9ffic provisicms._.B_ut ~uch a po~er will not sUQQQ!i~ttemill~ to ~ 
fhe QUIQ.Qse Qfthe ,t\ct ... JQ . .!!dd new t!nd dtfferef1i mean~ ofcarryhlg them out 
Qr to d~Qarifrom or va!')' trlSLQlan whit;:h the legj§,latYf~~d9Rted to attain 
i_~ st1d~·.". (Our underlining) 

4.1'1 As mentioned in par :2 above, Section 65 stipulates thtlt an employee 8hall 

subjlact to the provisions of Chapt~r VII of the Act be sntitlad to the (;;ompensation 

provided for and prescribed in this Act if i11s proved to the satisfaction of the Director­

G€ln(JI"f;\I (e) that Um employee has cOBtrflcted an occupational disease rnenii()nad in 

the first column of Schedul~ 3, and that suoh disease has arisen out of Bind in the 

course of his or h(1r omployment; or (1)) that the omployee has cuntracted lit di!:lflfu.e 

othBr than a disease contemplated in paragraph (8) and that such disease has arisen 

Bezuidenhout v Road Accident Fund (355/2002) [2003] ZASCA 6f.!; [2003]3 All SA 249 (SeA) (2 June 
2003) 
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'i" ::d 

out iho j\ct'[; 

nn!: f)}(t~nd tho scope or Ootlemi application of 

provisiomi f,f tile 1-\(;; 

hI ' .. li 

iltlr add to tho 

"it ! 

to 

or 

4.1 [i W~) an:-) fUlrth{~r {.;of the view thf1i s(~otiom; (riP )(11) rf'l~d with 55 ("I) of thf,' Act 

are the apfJropriL'l.te provision!'~ in ::;0 f~r a~3 the Minister's powem to m1i:lk~ the 

negulations am (;on(;~mtl'ld. 

do 

5. We now turn to de~1 with the regulations ilm sea out in th~ Schedule. We have 

suggested traclt@d cllanges with regards to the dr~fting style and fOlm of tht:; 

Hegulation~. This is done in order to align the Regulations wiih oomrnon drafting 

plinciples. 

6. Regulation '\ provides for tJ\El definition of somB of the words useu in the 

Rll'!.lgulatiQns. We ad{j~d E~ f~\IV defjnition~ in n~ulation 'I "for tilfo) [)epartment's 

consider~tioi1. 
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I~J to 

t-'1l{J"="b Hkn81lh-; were tfwd"~) 

'1 o. t:~OfJl.llation {) providos for tim moclicliIl costs that will be prmrlaod afttlr a 

diagnosis of lung GaflCGf and the period of such ass!:s1ance. Thi3 regulation seems to 

be in ()f(~er. 

1 'I. R€Jgul~tlon 6 provides for deEr!h benefits p;aY~1ible in terms 01' VI gutil'~1 

E){p€mses Policy and whens the employee dies ellS I:l result of lung cancer I wirjow'~ 

and depend6nt'lS pensions will bo pay.~ble. Minor amendments were rnflde to thl8 

regulation. 

12. Regulation 7 provides for the documentation thf't mllst be submitted to the 

Compensation Fund, the employer, individual liable, or the licensee concerne(J~· 

(8) I:,mployer's report of ~11 Or;cupational Dism"u;e (W.Cl.. 1);. 
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,"oj!! 

.l:~ . i iii); 

ihe Cormnim:;imior mid that H"lG:~ tliediGfll oHlcem mnploy(;d by HI!;,; ( hmd 

are rospormibl() iJ'or I(i(':dic~l !'Jt>SEl8~'irnf[~rttf; of e!nim5 find r:olllinnAtkm of or 

IHjf~(;1:ion of elf-1i1n:;. Minor f~Ii1~Jnrhnents wore ni1~de t.O thig rt".Jgulatio! I. 

14, 'rho l)epaliJntint'~l attention is draWII to ttl€! f(~ct thfAt, in tern!"!§ of sec-tion 6 (~J) 

of the Constitution of the R.epublic ot South Africa, 1996, the RaglJiC1tlons mUl',t b~ 

published in at least two official languages and non··compli&moo with thit;; requirement 

may re~ult In the ~~egul@tions being irwBlid. 

'15. r~eglJlation 9 pmvid®s for the date of commencerm;:mi of tI'K~ r~\SgulaUons. 

16. In light of the discussion above, we are of tile view that the Minister hlils th~) 

requisite authority to mai{e the regul~tions under consideration. Subject to our 

suggested amendments made directly in th9 tf}xt of the reguletioM, we Gre of tile 

view that the I'egulation~ are in order and Gonform to the fann and style of legislative 

drafting, 
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I: 

( 

~TPNU I\!U\~][~ 

ihk!UI~Ir:S 

v 
ILGOM 

n!SI:·~f\~;FS t},Gl, ,] 

lho Minister of I::-:mploYlllcrrl and Labour I aftor consultation with the Compensation 

Board has, in terms of Section 9l of the Compensation for Occupational Injuries 

and Diseases Act, 1993 (I\ct No. 130 of 1993) made the Hegulations in Schedule 

A. These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written representations 

on the proposed F{egulations. The aforesaid representations must be marked for the 

attention of Mrr TH Mapiloiotlela and sent by registered post or emailed or hand 

delivered within 60 days of publication of this notice to the following addresses: 

Compensation Fund 

167 Thabo Sehume Street 

Pretoria 

0157 

OR PO Box 955 

Pretoria 

0001 
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".;'\'11 ~ii 

II n ~\~ 

Uc,fillitions .. ,., ' 

), lJi~l~jnosi~l",. , ' ......... .... il 

:l , .... 51 'j 

Conlpcm~:;ation Heliefit!C), . .............. , ............... , ... ,.,."" .. 12 

fVI(~dical Co:;tf:; ... ,. " ....... . 

6. DBath E)encfit~i, .. , , ....................... , ........ 13 

I. Reportinq ............. , ............... , ...................................... , ..... 14·15 

El. Claims Processing .................... , ... , ....... , ' ............................. 16 
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I Of II ii li'CCi.iOi I vvii! I! HII:!i I i rlil!lll i()1 lufh 

~:octi()tl ) ("i )(<1) or tile /\ct; 

IlIUdn~; riqht of ;;\ per-sol I, or (lillplnyno to !IHVE) lhnir medical 

inforrnation, includillD IIIV [;tatw~, IC(-:lpt private within the Inulthjjr.ciplinmy jC;8In; 

means confidenti<c11 dialo~JUe between n client and Cl trained 

counsellor ainlOd at on8bling the: client to cope vvith stress wid takn pmsonal 

doci~ions related to an illness, e.g. HIV / AIDS; 

"HIV" means Human Immunodeficiency Virus· . the name of the virus that 

weakens the immune system and leads to AIDS; 

"1-1IV infected som'co" means an HIV positive person or an object contarninated 

by HIV positive blood or body fluids that can expose another person to HIV 

infection; 

"immune systern" means a complex system of cells and cell substances that 

protects the body from infection and disease; 

"informed consent to HiV testing" means the situation whereby the exposed 

employee has been provided with information, understands it, and based on that 

he or she agrees to undertake an HIV test; 
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III:. '::i I·: 

1 i IIV eJll[ 

il ilil Illi Ie ' II i ~; \(1/ ( 

Ihe I IV illf(~;CU()ll lilW;i have cllic.;EJfj Ollt of iJnd in H)(-) eOllrS(:) of ernployrnulll; 

wr+")" mecH"1!3 the antiretroviral modicine thai can 

reduce the HI\I serocot1v(-)lsion ri~;k, which should bo taken ifTlInediately afler tho 

exposure, (no latm than "f2hours); 

"R~9Julations" means the F{egulations on Occupationally Acquired HIV/I\IDS 

made under the Compensation for Occupational Injuries and Diseases Act, 1993. 

2. Diagnosis 

(1) The dia~Jnosis of occupationally acquired HIV shall be made by the 

medical practitioner. 

(2) The diagnosis of occupationally acquired HIV infection must be 

confirmed by any test that is acceptable according to the Department of 

Health HIV Guidelines and the South African HIV Clinicians Society. 

(3) For the purpose of diagnosing possible HIV infection at any given time, 

the following criteria must be met: 
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tllnployoc confirmin~J IIIV infection (seroconvcr~:ion) ;xl six and or 

twelve weeks 01 ~:;j)( rnonlhs after the dahl of thG work .. ralated 

incident or nccidnni.. 

('I) Assessment of impairment shall be dotermined after maximum 

rnedicai improvement (MMI) has been reached i.e. when the troating 

modical practitioner considers that no further improvernent is 

anticipated on available medical treatment 

(?) Permanent functional impairment duo to residual and permanent 

sequelae of an HIV / AIDS related condition(s) shall be assessed 

according to the system and ol"gan(s) affected. 

(3) For functional scale which is consc-1quently a component o"f the ratings 

for HIV disease. 

(4) The class ratings for some of the processes considered reflect factors 

that have an impact on the ability of the individual with that disease to 
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(8) In ordel' to consistently determine tile appropriatl'l impairrnflllt grade for a 

given class, the following procedure is reconlmended: 

(i) determine the impairment class (Ie) first, according to the "key factor" 

for that particular impairment grid; 

(ji) default to the middle (He") grade position for that Ie; 

(iii) for tile first remaining (non~key) factor, determine the most appropriate 

Ie position and record the number difference to the key factor Ie; 

(iv) repeat step 3 for each remaining (non-key) factor; and 

(v) summate the Ie column differences and add or subtract the final 

number from the default identified in step 1 to determine the final 

impairment grade. 

. - - 1 



STAATSKOERANT, 17 JULIE 2020 No. 43529 191 

~._,_,a·i~'f.·i: ". ; (-tE~/'~~~';li(:" 

!iO 

flO 

30 

Class 'j ( mild) 

--~~---

Class 2 ( ri'loden~te) 

----- - ~-~ 

Cle:!ss :.3 ( severe) 

-

" • 0 f 5- ~ r f : " 

11219; !li()dh;;Ji Cilln 

;:;.110 Dild a[H.;i~;i:mlf;f' 

-

- -

ti'Oa~:lnHh·il: nm~n;~m1i'y 

Fully a«~\cive; ~ble to Uil all 
predisease pei'torm~mce without 
restriction (KllflTIO~'S!qf 90% to 'TIOO%) 

-~-

Restricted in ptiysicaliy strrenUOlL!§ 
iu:tivity but «llmbulatory and able 
carry out work of a light or sedentary 
n;;;Jture e.g. Light housework, office 
work (Kamofsky 70% to 80%) 

-:-:---::-::--
Ambulatory and capable of all selim 

care but unable to carry out any work 
;;;Jctivities; up and about more than 
50% of waking houlTs (Karnofsky 50% 
to 60%) 

----t---:-----:--:- ---=--::--:::----:--c- ~-----

Celpable of only limited selfncare, 
confined to bed or chair more than 
50 0JiJ of waIting hours (~{amofsky 30% 
to 40%) 

._- ----- ---+-:::-----:-'--:--::---:-:----,~--::--------____i 

Completely disabled; (;annot carry 
out any self~eare; totally confined to 
bed or chair (Karnofsky 10% to 20%) 
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IfjiOi iiliti,:i itll 

nll'lli 

(Icr:()nliil~! i() I 

(U) 

cla~;s ;HC outlined (3ccurdino to lhe example illu~;lrai(-Kl in tnb!(') 9.B, 

('ill) dincrollc(-)~~ in clinical ililplicdtiotlf; rouanlinq Inovolnnniirorn one 

clas~; 'io c:mothe! ;:·HO larqe. The difference in tile choicos for ratinq~; in 

ciw,s :5 & 4 a~; opposed to lower cl8sse~:; roflucts the diffcrerlco 

between havinQ si~1ns cHIc! symptom~; that are generally controlled by 

treatrnent versus those that are uncontrolled by treatment 
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\tVi luk I It;; "lll! 

II Ii 

I ;alill(1 ('!I:,) 

:~C\l(H ily 

I (,f ,Ide (,y,,) 

i li:;(oIV 

Objective 

Findings 

GiJ4 count of 
> 800 01" HIV 

by 
polyrnerase 

chain 
reaction 

!\I{\/:: 

II iHi'<-l~'V;" 
Gontroi 

sifJm~; 

li il ~.; 

, ~)¥ di~1(~a~~(~. 

CD4 count 
of 500 to <: 

800 or HIV 
by peR:> 

50000 

0ppOi hmj,d:if: 

infectinng­

history 
ICfr prior 
II rfeetiwif'. 

CD4 C()lm~ of 

> 200 but "-
500 

__ ~ __ ~ (PCR)<5_0 __ +-__ ------i~--
Functional Class 0 Class 1 Class 2 

class 

I (:I,~,,;:; :) 

I ~'~/;(X-, '~;(:/, 

I ,;:~':n i~.'; ';0 

I ( It I: " 
I) 

iIlTf!ction. 

CD4 count of 
.::: 200 but;;. 
100 

(i\ r\ i. 

infection,; 

and/or 
opportullbtil; 

inffflGtions 
I'equin;} 

hospitalization 
at I(toast one,') 
per year. 

CD4 count of 
< 100 

Class 4 

(11) Initial score based on CD4 count is adjusted to 75% if patient meets a history 

criterion for class and to 80% if also meets functional criteria. Objective 

findings are key factors, and a key factor driving the impairment class 

assignment. The other factors determine at what grade (%) the ratings in a 

particular class. 
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, iateci <""lJlI i c;olnbined I the IIi:HHmrioiuqy 01]( 
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, " " .,- ( ~ r I ~ ( , : 

'11('i;<\)V 

--

( , Ii\. (ll::! L()i i ):;i( I:; ( ~ ij II., ,.;.~ ," 

ill 

( c1iF;crcliol leH y) 

- . 

lIOn ciJulCltiofi or othol !;\/!;tolflic U](~i'i:1PY 

Chronic otal chenloHIl:rnpv 

di~;cretiotl;:.HY) 

I Intravenous cJH'ltTloth('JrC1PY: per cycle 'j 
I 

given over the prior 6 months~ 

Hadiotherapy: per week given over the 1% 

prior 6 months 

Transfusion per unit per month '1%} 

--- -~--

Phlebotomy: per treatment per month 1 % 

Aphorises: per treatment per rnonth 3% 

Bone marrow transplant 10% 
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!;:~;}::(" i ill['~(' i:' ill,! ::~'!!t){',l}il\l(:l;;illil i'if ;! ~} illfi!li\"!:, ifl}i!l iii:': (l;_~'i;; ()j i 11.: f~'!(~i(!(:lli 

li('iii":" 111:)(" ilktll:, 

I('i Ii (;onlillu(:: ~ 

ilH 

(I) ) 

I'oporl (VV CI :)) to thl' Cotllrni:3sionm. 

(ii) oJ corrrirn1EHJ diC\gflo::;i~; 01 occupationi311y acquired IIIV infection shall be 

detmrnined accordin~J to the lal{-:)sl edition or !\IVIA Cuicie Oil pennanmlt 

disa blornent. 

(iii) perrnanent disablement due to impainneni as CJ mGult 01 a pennanent 

sequelae of an HIV/AIDS related condition(s) shall be assessed 

according to other relevant regulations or schedules to the Act. 

(iv) a confirmed diagnosis with advanced AIDS and or treatment failure 

where all available HMHT regimens have been exhausted shall be 

determined according to the latest AMA Guide for permanent 

disablement. 

5. Medical Costs 



STAATSKOERANT, 17 JULIE 2020 No. 43529 197 

i'. 

1:1)1 (Ii ;·).ii:·'iilll: (i i I H Illil r;' wil .lIM )(,1 illd 

(:)) 

U I() upiniui I i.1 Hl (;( )rnini~·~~;i()i ICI, flirt! lei Ifludic:~d co~i will icdu(;() thn mcl(~nt 

(:'l) IVlcdiccli cosi:!'~ r,lklll cover the cm;ir; of di(jqllo~)is uf I HVII\IU~; nne! em)! 

necossClry tn=;atmnni providod by any health eme provider. 

(Ii) Tile Cornmi~;~,ioner shall d(~cidc 011 U 18 nec-)d fOI, til{-") nature and 5ui'licioncy of 

rnedical costs to be supplied. 

(5) The rnanagement of H1V/AIDS related opportunistic infections will be covered 

under the Act for accepted claims. 

(6) The Commissioner shall decide on the nature of and the sufficiency of the 

medical costs to be supplied. 

(7) The employer should ensum that the employee has access to Post Exposure 

Prophylaxis (PEP) and on treatment within 72hours after exposure. 

Death benefits payable are .. 

(a) the reasonable burial expenses payable in terms of the Burial 

Expenses Policy; and 
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(1;: '1\;. 

, 
; < 

( i) llln iull()vvii lq dO(;IH il(:ni:; I III d i)(~ : 

h~\i:i(lll IlIl1d illlfllf)c!i:llc:ly: 

(il) or ICt 

Jon) < !\tl11 C;(lI i(~ I\, ; i\ copy 

cerlilied ic.ilmtity duculi Innt; 

Office of the Compcl1;:;8tioll CorTliilissioner or tile ernployer 

individu8Uy liable or licensee after SC-lfocullvemion are listed 

below, Clnd confidentiality should be respected at all tirnes; 

(c) Ernployor's Hepot1 of Cln Accident (W CL 2); 

(cl) Notice of Accident and Clairn for Compem.>ation (W Cl. 3): 

(e) First Medical Heport (W CL 4); 

(f) Laboratory blood test results (baseline HIV test results) of the 

exposed employee done within 72 hours of the incident! accident, 

confirming the absence of HIV antibodies and tho absence of HIV 

antigen/virus (PCH); 

(g) confirmation that the source was IIiV infected. Laboratory blood 

test of HIV test results of the source; 

(h) confirmatory laboratory blood test results of the exposed 

ernployee confirming IIiV infection (seroconversion) at six and or 
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" 

(i) 

(1;) fil i\Il()( i(:;11 iHpoti (W (;1 ~)I ); ,mel 

(1 ) 

C,!) 111(--) followillU prillcipIG~; nlW::;[ b(') adhc-:)reci to when rcportinrr 

(<'1) the; ernploycr 01 e!Ylrloyer-provided health ~)ervice~; rnay ~)ubjecl 

the (--lxposed ernployee to HIV testing Witllout L.abour Cowt 

authorizi.:ltion if the testing is voluntary and confidential; 

(b) where the source of possible infection is known, testing is 

compulsory; 

(c) informed consent must be obtained from the source if HIV testing 

is contemplated; and 

(d) during HIV testing for compensation purposes, it must be noted 

that "permissible" testing as defined in accordance with the 

Department of Health's policy on testing for HIV together with the 

HPCSA guidelines on good ethical practice must be adhered to. 



200 No.43529 

( i) 

('. ) . ) 

GOVERNMENT GAZETTE, 17 JULY 2020 

~ ~ (- ' 

(ll rej(;ciioll oi tile ddinl. 
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kcj~ Wtn ~::1~1\.l1t;i?H'~i'j!~4]nt;::1r-:>f 
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fef: (n;;.!) '~c?'i !:,;cB 
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~;';~:;';H':: m~;t{~~~~;t~f~~ 

l JGf',Ut!llenl: fif I~l 
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f'nr~'! OFW'. 
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RIE~Ulf\\'nOfljl~ tll~>.Jl oc;c:m;j;A\'fUOt'<llAU~"{ ld~QilJjU1.~b i41~\fHl;.IIOJ~ i';-O~ In-~[;! 
C;OMP~N$ATeOfi\l FUND MADIE BY THJE (iJUi'JiliSTIER UN1UE~~ rH~ 
COM('JEI'lJjSJ.rff~ON fOR ()lCCUPATIOI\8I'1'"l ~N,HlJl~~~f£ At.,JIF) (1)~S~Atf;jE~ ~J!.;l, 1~{~3 
(AGl" NOlo 'l~t'l OP 19~~) 

i . liile h~\i0 b",!8ii r€KiUI';}$too lJly !;!1n DGi'ip!l:rtrtr!EHlt of t::mpioyrnent g)!f'Id Labour ("iho 

Departnn@i1t") to scruiinil:>®, ~fld provide it with a l~gi'E1 opiniofl GrJ Ute 

Hegul€!l.Umm em HIVIAIDS fOlr the Compem;;a;tion Fund m:;lld@ by tim Mini5h:}1' 

under ttil!!i CtJ:mpl]n~mion for Occllp~tlcmtl:l Injuries /]nd [)i~~~s[~S Atil, '199~i 

nh~ R@gulatiom,;") in tstms of ~eGtiof(j 91 of the COrnpfilrlSililltion for 

O{;Cupati(lil~llnjuri~~ and Di§®;::m~~ Act, 1993 (Act No. 130 of Hl9~i) ("UU~ 

Act"). 

2. We h~v~ sr.rutiniEled tl1.~ R.~l!i®:tiofl8 Glnd hf1:v~, \I\Ih~l'® w~ found @ITorn, rn.:tde 

~ugge~h~d amerldm~l1t$ direct!ll in the t~n~ of the Rl8g11I~l:iol1s for the 



202 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

Wi W1lll!OYOO Mlnl/bv 
iii /Id if ii i3 

ilwt tho ompfuyec !lW; i;(JJltfl:.idcm n c}iSO/'l;c;n in firs! 
(;plulHn 0)' ,Scll?J1.yHL:3 nm! tfli9.i ~w;h diSO{lSC IffH~; rllis(}/ i out of WIC>' ill 

tlie course of his or fuN' <HiJp!oymtml; 0/ 

Ifwl' tim employoe fins contracted [l diSO<lSO oifwr 
conimnph;1ivd in paragraph (a). ami tlwl t)UG/i 

mu:l in 1110 (;OUf!W of his or Imr ompluYHltmi." 

i:! 18N,:IJ.,',')(,' 

fiat) misen Ollt of 

ii. hi Icnm~ of section m of til() /\(;1, tl1(~ Minish'!!' in mnpow()rod to 

r8nuli~tinm; in rt~tJP(1(;t oj the n'H~ttem iHhulntml iil flUbS8G(ion ("i) (r~) io (1"1). 

"~l'l" n,fdlwuffiJi~·j(Jb7Jtfio~ (I) The Minister may make regulations, i'::JItW" 

consultation Wittl the Board, fBgarding~ 

(a) the place of meeting Bnd if)e procfJdure to be followed at any meeting 
of the Director-General and assessors or at Elny proceedings In terms 
of tflis Act witll which ttle assessors are concerned, or at anv 
irwestigation in terms of ihis Act; " 

(b) subJect to £~ctionm the fees payable to medical practitioners or 
chiropmctors in respect of services rendered in terms of this Act; 

(e) tlu:; procedure to be followed in paying assessments and fines to the 
Director-General; 

(a) the persons to Whom, tho places wfu::re and the manner in which 
payment of assessments in terms of thIs Act shall be made; 

(e) ifm determination or the amount and tile conditions and manner of 
payment of benefits to assessors or classes of assessors; 

( f) itle disposal of' moneys payal)/e in terms of this Act to any person 
other than the Director"General and 110t claimed within the prescribed 
period by the person entitled thereto; 

(g) any matter which shall or may lJe prescribed by regulation in terms of 
this lIet; 
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,t )ii/f,)i\;,~ ji j!: ~~ 

;)r ~ liii()rc;i/ i~/n:)~:~\.'~::. oi . t-;uu' :npu·'~} 

NIL' may, nU,lj r:1J1!811li"uiiulj wit!'! UK; liOUf i lj::;t }(-·~r.-f (-f10((?(ji 

{JHh1iuidini'o in ,'JUt:!; tdt.'U;!1r:( :~;<~ fj(~~ (IF t~f.i!n o)?/'lJ/ r/::t;];-: 

pUi;~;jjn '1'1111) [;njjil;]\iOiil;~; lJi ifJi!/; .ii! 

iililCli: {(Mini D111)/;;c~~ih!n jjl .';/IDI! he 

(,I 

. The GOIIHtitulion fH~IU!(l)tfltl Hit) ()x(')rr;ise of public powor it I differ,,:H)i: WRY:';, 

'llfhlCfI h ll.:illd,C) '1he application of the Bill o-i' Rir~ht.f) and other f;poc;ific 01' the 

Constitution, which re~lllh,lltlP <~lnd control th(~ exercise of palticulnr power:}. !\nothm 

nOUilX~ of enn£tmint on the OJ{Ewdm.~ of public lJower is the fu!e of la\.lv wllieh is une of 

UK) fOUlld8iiiOi1i'll values of our constitutional democ!"81cl. ·fb,,) miD of th~ rule of law 

as ~ fonn of consUiutional control on the exercise of public power W3iS sketched out 

ill·the Af1folfdOllh~e il!J®dli~irtl®~ TnJJ$~. illll1lib'l O~lmU'~ v t\ll~Il"Hi$~~!, of H®~I~.h &llD1ld Oth®r3 

2006 (3) SA 241 (Ce), where the Constitutiorlral Coud stated thc~ following in this 

regard: 

"[4B] Our constituikJt1@1 detnocracy is founded on, among other values, the 

'(s)uprermllcy of the Constitution and the rule of I~w'. The very rima provision 

of the Constitution declares that the 'Constitution is the supreme law of the 

Republic; law or conduct incon~istent with it i§ invalid'. And to give effect to 

the supremacy of the Constitution, courts 'rnust declare tha.t any law fJr 

{~onduct ttmt is inconsistent with the Constitution is invalid to the extent of its 

I S()(;tion 1 (c ) ofthe Constitution ofthe Rcpublic of South Africa, )996 reads as follows: 
"The Republic of South Africa is one, sovereign, democratic state founded ou the following values: 

(a) 
(b) ... 
(e) Supremacy of the Constitution and the rule oflaw." 

2 Masethla v President oftbe Republic of South Afhea und Another 2008 (1) SA 560 (eC) at paragrapb [172]. 
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tt~uo'\Ji!:~i~ll~~i.: of thE) iVledicine·)!; Act If, in Irlakin~ m~jlsI8tiom; thn 

iV1ini~"tGr (lxG(l~)d§ tlw powen; Wnf8ifGfl by the ewpt)w(';ring provisiorn:; of 

Medicines Act, tho l\ilDU~i!3t0r Vl(;t;:; t!!~a·S1 v![{{')§ (beyond th~ powers) emu ill 

broach of HIe doctrine of legfollity. The finding thett tile Minister ac.ied ultm 

vires is in effact a findjn~l th&lt the Minister acted in a rnanner that is 

inGOnsistent with the Constitution muj his or her conduc1: i~, invalid. What 

would have been ultra vires under common I~w by raason of a func.1ionary 

~jxceeding his or her powers is now invalid und~r the Constiiuiion 8B an 

infringement of the principle of legality. The question, themfore, is wh~ther 

rhe Minister acted ultra vires in mal<ing regulations that link a licence to 

compound and dispen~e medicines to specific premises. The answer to this 

question must be sought h~ ~h® ®i1flpow@fl'in~ r»mv!15~olf1l~."(Our emphasis.) 

6.2 If! \foster illlnd A!ll@~h®11' 'If D®ptilllltm~rot ~j)f fEc©l1m1l1it:; Ora¥'®I@ij)m®nt, 

E:lflvimnm®illt i\§nH:l T@tH'i!lwfrl, i .imp©po PI1'OVihl©:e, 1::ll!1ldi OU~©I1'S 2006 (5) SA 291 cn 
the court stated the following in this regard: 

''['is] Lawfulness is relevant to the exercise of all public power, vvhether or not 

the €)xercise of such power constitutes administrative action. Lawfulness 

d@pend$ ()Ifi ttue tarm~ of tiu~ £Nrropow®ril1~J stmhrto. If the exercise of public 

power 1$ not $aneti()m~d by the relevant empowering statute, it will be 

Unitil\flffu8 301ld hwalidl."(Our emphasis.) 
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/\ci, Ii !', 

jIll: ' 

i. 

) (g) the J.\d il" al'lothc··H §ection in "lri(; Act [;lllthorj~H~s hirn to nnako 

re!-Julations rel€:ltil1fJ to the t;ubjeet matter d~-'lall: with in that There cmj 

many nectinns in tho Ad w~"lich, when n,fHi with DEletion 97 ('1) (g) the Act, 

authorise thf:.'J Minister to ma!<e regulations. Howevm, there are none 1h~t 

authorise him or her to m1;.l\ke regulations regarding occupational diseases. 

TherekmC), we are of the opinion 'lhat the Minister cannot make the draft 

r;:egulations in terms of slE:1c-;tion 97'('1) (g) of the Act, should he continue to do so 

would render the regulations invalid and ultra vires. 

Minister's power to make the .9saft HSjllJlations in term~.,_ot~®ction 97{lL(h) of 

the Act 

5.5.2. In view of om conclusion in paragraph 5.5.1 8lbDVe it must b~} 

det€lrrnin(;}d whether the Minister is authorised to rnal<e the dmft Regulations in 

terrtls of ~l3ction 97("1) (11) of the Aet. This section makes it clear that the 

"objects and purposes" of the Act must be determined bE!!fore the question 

whether the Minister has the power in terms of section 9'1(1 ) (h) of tho Act to 
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Iii'. '.1' : :., i·1 j; 

in 

vohic!e G(;l§(H;L .H fo!ltJWt; J!lr~Lr~2qiJlationS~~§J!'11 

~llimilH:.ltf~Jr;:m[j 8il
o
d fa(;im':lt~ proof of legitim?ll© 9.1g~n~~faliingclsit..QQ$')G. 

within the Mini~t~rJLlli~wer to re9!:!l~t~,}.f.\Lould JJe J)enllJlg~J)lc: No other 

reasoll has been suggested SUGh <OJ requirement and I can think of 

none. Tt)~t le~~.J~n.d .. m~y. n(.'»t, hOw~'Nf~r, be atQh~J!~t!J~ m~aD.!'? 

tl}!~.t~~eeD tg.Q.bro§lJily .... 

The Constitution plt:looS significant restraints upon the exercise of 

public power. It is a requirement of the nile nf l",lW thogt thr-;: m{ercise of 

public power should not be arbitrary. It follows that~~erchs;e.1)Y the 

rationally J:~lateclJQJ-'llLQ!JJPose for o~hich the l2SLVi~ __ lJlVas ...9J2nteci .: 

rationalitY _ tl,eing.l0? minimum thresll()ld.~. r@Quiremerrt. 

(See Pharmaceutical II!1anufacturers paras [85] and [86].) Conduct that 

i'ail:~ to pii:!SS til .. ,t threshold t"Clquirement would fall below the standards 

sa'!: by our Ccmstitution emd would themfom be unlawful." (Our 

underlinin!,~.) 

5.5.~j We have t\malysed the Mtlkwetlane case, tile subject matter of the 
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J ! i " .... : 1 !; ( . ~ j 1 i i! ~. ,; ! i; 

"t, 

in 

B. Hegulation 2 provides for tho diagnosis of OCGUrmtionally acquirod HI\I 

by a medic81! pnJctitioner and fwthm for various ways in which such £l 

diagnosis can be made. Minor amendrnenif; were made to this regulation. 

9. Regulation 3 provides that assessment of irnpairrnent sh8111 be 

deterrnined after maximum medical improvement (MMI) has been reached 

I.e. when the treating medical practitioner considers that no further 

improvement is anticipated on available medical treatment Minor 

amendments were malde to this regulation. 

, 

10. Regulatkm -4 provides: for tile Gompensation benefits payablf1 according 
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:i 

ui I; 

I. 

ii, J:onnn 

d~·)~W'ild8tlf~::> pellsicm1~ 

{.;\m(:-;!Icitnl--H ItS Vt!fJre iYlblde thk; n;~,jult:ition. 

13. negul81fion "I lists the documentation that tmmi rx; submitted to the 

Office of the Compensation Fund, immediately after tho incident or r3lccidettL 

Minor amsrndments \lltere made to this regulation. 

14. Regulation H provides for the con!:>ideration and adjudication of all 

claims by the Commissioner ~nd that the medical officers employed by the 

Compensation Fund are responsible for medical assessments of claims and 

for the confirmation of acceptance or rejection of the df.1ims. Minor 

amendments were made to this regulation. 
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/\ U~; vvith 

Yours sincerely 

r:OH THE OlFrlCIE Of TH~ CBIEf STA'I'~ I~A\f'~ AroVI~IE~~ 
B l'ODSIE J x. MDLUDlU I S MASAPU 
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.t\TEIIJ UPPH-.;: 

H)R . nil: GOMPFNSAT!Orll HH-JU 

PI~I\I:<il\'n I=nf< OCCUP/HIONJ>\L ~N,n!lt!f~ ANn D~St~ASES , 'I 

Ihe Minister of r.mployrnent and Labour, ,:lfter consultation vl/ith the Compensation 

Hoard has, under section 97 of the Compensation for Occupational Injuries and 

Djseases Act, '1993 (Act No. no of 1993) made the RegulationB in Schedule /\. 

" hese regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written representations 

on the proposed Regulations. The aforesaid representations must be marked for the 

attention of Mi' TH MaphQlogela and sent by registered post or emailed or hand 

delivered within 60 days of publication of this notice to the following addresses: 

Compensation fund 

167 Thabo Sehume Street 

Pretoria 

0157 

1 

OR PO Box 955 

Pretoria 

000 



STAATSKOERANT, 17 JULIE 2020 No. 43529 211 

( ): j! ~ : \ i i ~ ! ,\ : \' 1 i !, I I 11 t ! ( :: i j' I ,"! : 
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',,'II I; .1", i I I Ii ., , 

b, 
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/" ~ [j 

d 

)(Ailiiti(111~: .. 

~) IlirlqllOSb ... 

3. Ilnpi.1irrncnt. 

5 Medical Costs ............... . 

,. i 

n. DU<'lth nencfit~; .............................. . 

l. Reporting .. 

8. Claim~:) Processing .............. . 

'; l 

.) 
•••• , •• , , •• <, /" 

') 

. ~) 

..... :Hi 

.. nl 

1 

. ........ ./~8 

. ............. 8 

1. Definitions 

2 

In these Regulations, a word or expression to which a meaning has been 

assigned in the Act or these Regulations has the meaning so assigned and, 

unless the context otherwise indicates~ 

"immunology test" means an antigen to detect the presence of antibodies to a 

pathogen, or an antibody to detect the presence of an antigen, of the pathogen in 

the specimens of the victim; 

"irritant" means a substance that Gauses slight inflammation or other discomfort 

to the body; 



/. 
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It) ill:' 

(i) IIIH di;)qllo~;i~; oj VVori(!(->.latod LlPP(;1 rr~spiraiCJry traei cli:;or(lc:r:~ InU:;[ 

tlliJck; by H rnedical practitionc:r bused 011 the:: foll(Jwill~r 

(a) workplace exposum to C1Wmt0 I()POI tc-;d tel ~:lIVO I"Ise to 

work-related upper r(jspiratory tract di~~ordcr; 

(b) chronological relationship betwoen Work·rdal(-)d upper 

respiratory tract disorder and work environlT1ent; and 

(e) evidence of scnsitisation (immunological tests) to a 

known workplace allergen, where applicable. 

(2) The medical officer employed by the Compensation Fund rnust 

determine whether the diagnosis of Work-related upper respiratory 

tract disorder was made according to acceptable medical standards. 

3. Imp~~irmei1t 

Impairment must be assessed after maximum medical improvement has been 

reached and, where necessary, after removal from exposure using the latest AMA 

Guide. 

Table '1'1 ,,() Criteria fOr' Rating Impairment due to Air Passage Deficit!';'" 

3 
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(INI'I IX,) 
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. '\, ~ 

.'. 
'~ -.~ 

'!-', 
,,~ j 

----

Thnrc alC? 11(J I There (H(~ /lol here mr, no l'IJ()i"(~ ,Jrn 1'iC) 

(;( JI npj"di rU:; oi con lpl<~int:; ui COl nplc.lint~; oj con Iplail1h; oi' occurs at 

dy,;prH)(m at dYSpllo(:-)a ,rl dyspnoHa at dyspn08n ;:rt rJlthouqh 

ro~~t I 0::,1 ro~>t rest i nel ivic! ua I if:.; 

Activities 

requiring 

intensive 

Minimal or no effort may be 

interference interfored with 

with any 

activities 

or require 

medication to 

maintain 

optimal 

function 

dyspnoea is 

produced by 

stress, 

prolonged 

exertion, 

dyspnoea is 

produced by 

walking more 

not 

necessarily 

bedridden 

than 1 or 2 dyspnoea is 

level blocks, aggravated by 

hurrying, hill climbing 1 the 

climbing, or flight of stairs performance 

recreational or even with of any of the 

similar 

activities 

except 

sedentary 

forms 

periods of 

rest, or 

performance 

of other usual 

activities of 

daily living 

usual 

activities of 

daily living 

beyond 

personal 

cleansing, 

, dressing, or 

1_ groo~ 
-----~ 
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i( i () 

!)I/!ii)()iliii 1/ 

- -

Millllll:d Mild dl<lIl~J()'; 

i() ifie 

til(' (l/(JpI1211yn;.;. til(: lh(: ihc 

, {JlOpll:u YI1X, 1;1I yllgO ()lOpll:cJ.l ynx, ot"opl lilIyl lX, oropharynx, 

hHyn~Jo phil[ YIIX, lUi YI1(JO IcllynfjO li'llynpo 

pllilrynx, Iruynx, llpper phcHynx, pllalYllx, phaIYi1>(, 

larYllx, UPP(~I tlacil(-;a, Of 1(1) ynx, UPlle! larynx, uppel larynx, UPPC)I 

tracliorJ, 01 lower trachea, [racflec!, 01 trachea, or tracilC"'I, or 

lower tracht::<J, or incompldo lowol trclchc'kl, lower trachea, lowfjr trachea, 

or illcornplctc cmcl episodic or reversible or obstruction or cOlnplote, 

and episodic obstruction of completo or of the nose or nonmversible 

obstruction of thE-; nose or permanent na::;opharynx obstruction of 

the nose or nasopharynx incomplete that is only the nOSE) 01" 

nasopharynx obstruction of partially nasopharynx 

the nose or reversible 

nasopharynx J _ 
DI/\Gf\lOSTIC There are no 

OF"{ OTHEP tests showin~J 

Sinus CTd 

shows mild 

mucosal 

thickening, 

Sinus CT ismus CT 

shows shows 

Sinus CT 

shows diffuse 

OBJECTIVE obstruction of moderate 

mucosal 

moderately severe 

mucosal FINDINGS the nose, severe 

5 

sinuses, mild thickening or mucosal thickening or 

nasopharynx, obstruction of moderate thickening or severe 

oropharynx, nasopharynx obstruction of turbinate turbinate 

or larynx or nasopharynx swelling, or swelling, or 

oropharynx, or 

or oropharynx, 

moderately 

severe 
severe J 

obstruction_ of 
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I.lj ; ';; J' ,f ~'j t( -;! j( ) I I (1 i f j; ': ,r ii") l l r! I\/! 1\ 

itlilci ;:iiu;lii()tl 

ii I II( 1<:;11 jdr: II j( It I ( ; I . 

( ')'. . . UJf(l !liiJ(:llilil 01 I ku 

vuc;;! i(lld II :;IIO\I\l 

(cuid)illlldi()11 II 

:;(·;verc vnc;! fold 

Cllimntion ill (cord) fllll(:[ion 

vOC<-.11 iold ,;Ucll do; 

(cord) function bilat,,:ral 

_ _I _ _ 1_ _ i)ilralysis 

Individual::., wittl ~)llccc;:;:)rul traclwotonlY or stonl3 ~)llolild be I·atecl as having ?!5% impairnlent of 

the whole persoll 

b Move up in class Ij based 011 the :,8verity and illHflber of findillq~, III physical exanl and 

ubjectiv(~ findings 

C Key factor 

(I CT indicates cornputed tornography. 

kAMA Guides to the Ev8!L1Ettion of Perrnan-ent ImpairmenC6th edition 

6 

The compensation benefits payable in terms of the Act are the following: 

(1) Payment for temporary total disablernent or temporary partial 

disablement must be made for as long as the disablement continues, 

but not for a period exceeding 24 rnonths; 

(2) When total impairment score is zero to three (i.e. permanent 

disablement less than or equal to 30%), permanent disablement must 

be determined and a lump sum must be paid in terms of the Act; 

J 
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,) I' 'II !(( :: il 

/\I:i. 

(i) 

(?) IVlpdir;;iI (;()~;l~; 1111/:;[ (:U\l(~1 cli;llJn()~:;i~; ()i \/V(JIic-rdiJtnc! IlppHI f"(-:::c:pir;lfilivliac:i 

d i:C;(Hcien; ClIl(i ::'111Y I H~CC:',S;·.!I y tr(~nj I'ncnt pl()vidf~d i Jy ;) hc;=dihccHI" plovidel. 

Ille Cornnlic;siollCi liIu~;t df~cidc Oil the; n(~(}d ,li10; ll;rtul(~) ane! ~;llfi;icicncy 

of, medical cu:;is to I)(~ :;upplil';cj, 

Death benE-}fits pc.Wclbl8 ;:1r(; thc-') tollowinq: 

("1) !<easonablc burial cxp(;[1ses in tmms of the ~urial Expenses rJoliey; 

<lnd 

(2) A spouse and defendants' pensions payable, where applicable, if the 

employee dies as a result of Work-related upper respiratory tract 

disorders. 

Reporting 

The following documentation must be submitted to the Compensation Fund or 

the employer individually liable or the licensee concerned: 

(a) Employer's Report of an Occupational Disease (W.CL.1); 

(b) NoticE) of Occupational Diseases and claim for compensation 

(W.CL 14); 

(c) An W.CL.305 affidavit by the employee if an employer cannot be 

traced or if the employer fails to timeously submit the Employer's 

report of an Occupational Disease (W.CL,1); 
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(I') 

(j) 1\) I 01 illC!clic;d fC:l)(li[ dd:,ilillU U\(-: C~111PIIl\{(~(;':; 

dill d jc)i'[urc,;; 

(0) (lUIUI i1pPlnpli,,'tc t();;V; '~uch ii!; iillilllllloloUic;lI di !. 

;-l.pplic(]blc; 

i j()) 

(JJ) P10nrC:'-;;:, or Filkll Mediccd I {(~port ill n~~3poci uf OCClIp;ll:ional 

rli;;em;C' (VV.CI 26); 

(i) in (:m;(; (rr dCiJth, ;:1 death c(-,)ll:ifica[E; ,me! i.1 H 11(-)(··3:) (Ilotifica tion of 

do,Jtll) must b(; ;~ubrniHcd. AltcmlativE~ly, ;'1 dc:ath cDrlificc::ltc 

accompanied by a detailnd rnedical report on 8 practice 

letterhead on the cause of death must be submitted. 

(1) The Commissioner must consider and adjudicate upon the liability of all 

claims. 

(2) The medical officers employed by the Fund are responsible for the medical 

assessment of a claim and for the confirmation of the acceptance or 

rejection of a claim. 

"---------=~-------.~~ -- .. ----...--------~--~:~ ... ;.. 
==- --"'-'- - -~--. 

~-~=~~=-=------~~~~~=~~-~~~~ ~ 
MR TW NXESI, iVlP -
MINISTER OF EMPLOYMENT AND LABOUR 
DATE:·d-... \q \'<:'~~") \ rd~<:::'d~_~ 

8 
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! Ii ,i );,(ll11!(.1 d 

,!uStlCt! iii Hi (~f)II~,iHUi!Lll:\l ! 1: !\I{;!!,~ ,i i \~:i Ii 

tl!·;·!C;: 1)(' "Il;! C~W-.i-:~ ii,'n .'\~:t; ,r'.i)\·'i:.ilJ-: 
(>t ·;\!r.J!': }~lh, ~ 'r~~-. ~ 0; ,:I!'., ~ ~nn i, '1-;:1 {ih?) ,c'l i; 1 -, • " '1, i (';: ~u : .;) . :".; i 'i"': 'J,: 1\1;; ~l ~.' -:, i:.: of.' \ ::,~. ;~! 

I(\: (fJ1i?) ~J'W ei~<'; 
{: . .,r~l;.ljl: f-Ug;~o!!f(~Htt$Jt~.~~.(L0,! ~'/:(' 
\;'.'nl)'·I[(·: iliip:ll;vc"",'J.doj.q()v."·,, 

! 'riVi2tC X Ii i 

UOO'j 

!'{f;iGUI . .lrnCms or\l wor·m:.+~r:l.AlJ~[lJ uPPtzH: !~ESf~!~N:ATORV T!~~Cl [m:£O~~[}[sRS n:n~ 
HiE COIVlPENSATION FlJi\iO ~1fij~i!JE: I8Y T!~lE ~ENI§'TEH U!\ltH~f{ TH~ COM~Er'll~~ArION 
FOR OCCUPATIONAJ. n",uURIES ANti D~§r~ASES !',cr, iSg3: YOUR l.:::r,~All OF M 
OC'fOBER 2tf)19 

'1. Tile Department of L.abour and Employment (the "Department"), requests our 

opinion on the draft Hcgulations (the "HeguJaHons") on Work .. Heltited Upper Rt~spir.atory 

Tract Disorders for the Compensation Fund Mad!B by the Minister uncleI' the Compensation 

for OcclJpational Injuries and Diseases Act, (Act !\lo. "130 of 1993)(the "Act"). 

2. We have scrutinised the draft Hegulatiotls, and have made suggested changes and 

comments on the draft electronically. We would !ike to make ihe following additional 

cormnents: 
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'[;;'j I Ill(' k:ni:·;I~.ltiljt: ; Hlilloiiiy \I(!~;tcd ii I i ';:Ulinnlnlli IlIlr1()\ :; :}r of H \1: 

Cnll~;lituli(li'l j~,; U)qJles~;cd ii I Wi(k~ tnlilr; , '\0 rnake L1W:·; 'io\ tlH-~ ! \(:public ill 

ilC(;()j'(hHlCfc willi tilb Conr;tiiution', III cl liltH/urn matc ddailorl pro\Jb;jollC; 

nrc oneil rCCjuilnd for the purpose of jmplerllnntinu ;:lIld no,qulntinu IdWf;i ,mel 

! '~lrli;lnl(;nt Crlllll0[ Ilr: ()xpectecl to doal wilh ,Iii ~;ucll nli'lHon; it~;e!f. 'eln·",,: it; 

from 

h, OHiltp;~ ~R1dk't$ Tim 

pownl' to dll :,0 is neces0wy for nffcctivf" l"lV\I·,rrLt1kin~l, II it> irnl11icit in tiK~ 

power to make laws for the cOl,lntry unci I have no doubt thni lJlldcr Olll 

Constitution Parliament G<'Hl pass legislation clelGgating such l«fJisiatiliD 

functions to other bodies, Thme IS, however, (1 difference between 

deleg8ting authority to make subordinate legisl8iion withinl th((-) h'aml?,wO!'!{ 

0'[ <1 §.t0hI1l:! l1m!~r which ahe dcleg~tion is Ifl(i~de, and assigning plenary 

legislative power to another body .. ," (Our emphasis,) 

'. , 
H j !Ill! 

,\, At paragr<lph 57, the ce, in the E,{~cutive C()wlcil, We$tem Gapll1l legislaim'l!1 

case, quotes with approval the following remarks by H M Seervai "Constitutional Law of 

India", 3rd edition (,Wt13), Volume II, at paragraph 216:1, on the power of Parliament to 

delegaie legislative power to the Executive: 

"{L)egislative power is not "property" to be jealously guarded by the 

Legislature, but is a means to an end, and if the end is desired by the 

Legisl;;lture and the difficulties in achieving that end cannot be foreseen, it 

is not only desirablo but imper.ative that the power to remove difficulties 

should be entrusted to the executive Government which would be in charge 

of the day-to-day working of the law," (Our emphasis.) 
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I. "·:i:i.:-:::: 

iii (III! 1:!JilUii!liioiFiI :!:;iiIOU;l<:V h: il1llillh;(i UII, :!ll!l',h:> Ilil!''! Villi I"::, [1'1:' 

'(~;)llili(":I"II;!CY pi Hil:' C;On::iittltiOli ;11)(1 tlH: !ute ('i l:l'vV'. '1 iii) IICIV 11c:;~i 

jlln\li!:i()il <11 i!JtJ ~OII:;tjil!iiOII ,h:cI;'lr(-~:; "illfi\ ihe: '(;, Ii:; i.III' :::I!Pl 11(: 

1m\! oj !ill.: i {upublic; bw 01 cOildllcl iW:Oldf;i!'il\ Velitil it i:: iilll;;.lid' /\IHI 1.<) 

:l/ Iy 1:1W OJ conduct i.hat ii, incoll:;i:;it)ilt with Ihe COlH;tituiinl! j); inlmlid to elK' 

uxtClit of ii!, incnnl;il,tn!lcy'. lilil; COllllilitnlcni. io til!) ·:;UPI(;! iliH;}' of tho 

CIH 1~)tilLl\iun clild the It lie 01 i;,lW IYH':WIS that ~!w n,;O!'<i;h,:c ,or fill 

If;!)] Tile: exorcise 01 puhlic power mllst itlf:rdorc COIn ply wilh tile 

ConBtituiiOIl, whidl if; the ~uprerne law, i-.md the doctrine uf k"galily, which is 

pm t of thaI 1£lV\!. The doctrine of If)gnlity, VVllich i~; em illci(j'~nt of HIE} ruin of 

18\iv, is ono of the constitutional controls throu[Jh which the exorcise of 

public power i~) regulated by the Constitution, It f:mtails that boill the 

Legislature ,and tlH~ E){ecutivitl '£Ire constrained by the principle th,'1\ th~y 

nUIY iO)){(E!fcis{J no power and perl'om1 m~ function beyond that 

Gonfel'fled lilpon '(hern by law'. In this sense the Constitution entrenches 

the principle of legality and provides the foundation for the control of public 

powm, 

(50] In exercising Ul© poweu' to malw ne:gula~iom", the Minister had to 

cOI"npiy witih thttl Con~titl.ltioi1, which is the supreme law, and the 

empowering provisiom, of the Medicines Act. If, in making regulations, 

1M Minister exceeds the powers conferred by the empowering provisions 

of the MediCines Act, the Minister acts IJII~ra vili"[~s (beyond the powers) and 

in brench of the doctrine of leg@lity. The finding that the Minister acted ultra 

vires is in effect a 'finding that the Minister acted in a manner that is 

inconsistent with the Constitution and his or her conduct is invalid. What 

would have been ultr@ vires under common law by reason of a functionary 

No. 43529 221 
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f:::(:r;!!1 Iii:, (!f i\," , J;;i,.li"j' 

B] I (IWflllilC:~t; i:; rde;V;·1I11. jo the ()x('lciH; or i.lll public POIJ\!(;J, wi1(dllcr 01 

not the ('XCI df;C: uf ~;lIci1 [Jm'Vur C(lllc;titlli.~:~\ c!d!i1illi~)tla(iv~; ~!ctiOI1 

1 In lllakinSJ tfiu l<eglllntiollS, the iv1inister of hnploYIlHmt And Labour (the "!\/linder") 

must comply with the Constitution, which is the :~uprerne law and r,ection B7 of the /\ct, which 

is the empowGrjn~l provision. If tho Minister (:!xceeds the powers conferred by the 

ompowerinu provision, then the Minister acts ultra vires anel in bread) of thf~ doctrine of 

legality and the Ht")gulations would be invf1lid. 

Empowering provision 

8. Tf)(:~ dr<.lfi Regulations are made in terms of section 97 of lhe Act. Section 91 of the 

Act ompowers tile Minister, after consultation with the Buard, to make regulations anel 

provides as follows: 

"Ri'iglYiSitions 

Cl) The Minister may make regulations, after consultation with the Board, 

regarding-

(a) the place of me£~ting and the procedure to be followed at any 

meetjn~J of the Director .. Gen(~ral and assessors or at any 

proceedings in terms of this Act with which the assessors are 
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! >l.:it:lJiiul 1(.'1 '. 

(r;) ill!' !li (}U:(il'i ,-; il) I),' ;01101""111 ii, 

il1)f::;il) I,ll I lil"l.:{:i()i" (~i'lh'I,'I, 

(f) H 1(' di~;pm;~l1 Or money:.; pnYilhlc ii \ tern I:; ui ihit; j\ct ):u an\, 

person oihel Illrlll the i lil()ctol (;ollortd ;1nd no! cj,\imcd withill UK' 

pregcrib(;ci I)f)riod ! ly ihn Plc.:fSOIl entn'lcd the ref 0 ; 

(g) ,,11 IV Ini-ltiuf vvhid I shi'IH or mily be; prc~;clib8Ci by l"Cfjulatiull in 

\cnn~; 01 this Act; 

(II) an:v DHwr HwU,m, iivIH~t~-I€JI 01 11«'1) Q':ollnnetf,",wi wiill tij",y 

mi1~:i,~!r in (i'IJ) hi (~,j), he ijll&!Y liemn 

neeosf:;::WY or G':)tpedi~iiR w:o pre!';crihe in on[l~'!i' 1.0 1flwi:hm' '(iiI,; 

i:.md purpOf.;®s ot l~i!i£ Act (Our I:wnpI18sis,) 

(2) Different regulations may be made undor subsection ("I) in respect of 

different classes of employers and employees and of different areas, and 

the Minister may, after consultation with the Board, in respect thereof 

differentiate in such manner as he or she may deem expedient 

(~)) Any person who contravenes or fails to comply with any regulation 

made under subsection (1) shall be guilty of an offenc:e and liable on 

conviction to () fine, or imprisonment for a period not exceeding six 

rnonths.", 

No. 43529 223 

From section 97(1) of the Act it is clear that the Minister does not have the express authority 

to make regulations dealing with work-related upper respiratory tract disorders. Therefol"('J, in 

order to make the draft Regulations the Minister must be so authorised by paragraph (g) or 

(11) of subsection ('1) of section 97 of the Act. 
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I)(U) Iii ill! /\(:1, ;llllli<)ii~,i(: tir: MiJli~.~l(:1 tu (11<1ke iC:[llli;lihlll;;. I 

::ul!lfJlk;c hilll 'ii hi;; io lil,d(() inql!i8iiotl!' 1i:()clrdiIIH O(TI!pi!IIOlliii ( 

10. iii ViCIN of 0\.11 COllcill,;ioll Ii I p'lI;lqmpi 1 9 nhovn ii mll~;'( he dGtermim;d whetlicr HiH 

lViini:,tcl if; ,ll!tll()liscd tn t/lai(c th\: cimfl Hepubtion,; in tenw; of D(letion 91(i)(h) or the Act. 

hi;; seclion n Ink(;~; ii dour lhai thu "Objoclc; wid j)UrpOSf)r;' of th(") J-\ct mllst be cjetml'lliIH.)(j 

before \lIE queslion wheUwr thn Minister has the pOWEll in tmms of ~;ectiotl D7 (,I )(iJ) of the I\ct 

)OO[i (/l) S/\ [j'l (Se/\), (hereinaiier referred to as "the 1~!t!l~(\,'\Y(~tIHm; case") the COlIIl 

(li~;cussed the power of thc: iVlinister of Transport to make regulations 10 "@chiev(") or rromotu 

the objects" of thE) Hoad Accident Fund /\ct, 1996 (Act No 56 of "996) and remarkod as 

follows 8t pp. b£:l·5D: 

"Section 26 empowers the Minister to make regulations in order to achieve or 

promote the objects of the Act 1l~f.Q&§. not confer authori1Y..QflJJLfD ... .1Q..!ravj:)rso ter.UOlin 

Q~.ljsidj":Uh~,Llimit~.§coQ§L<ill&aml:ljt AII..r.eJLlJiations .Proollit9Et6.rL.Qy'. the MinLster 

,!]1ustJ.husj:le rea~otl.~QlY.....Dece~ar'L!9 aQ.hievf;lb.os§._QQi~JJill3Is,. It is indeed 

so that the possibiliiy of fraud is greater in cases where the identity of the driver or 

owner of the vehicle in question has nol been established, as it would usually be 

difficult for the RAF to secure evidence to dispute a claim (see Mbfltha at 718H), 

Stricter requirements would thus be justified in unidentified vehicle cases, It follow~ 

that r~llillations designed to eliminat~ fraud and facilit<:'lte proof of leglj.l!:lliitG.£lfJims, 

f!:3Jlin~1..E1~ILdoe~. with,in the. MlD.ister's poyver to regulate, wOlu.~..QermissiQle. No 

other reason has been suggested for such a requirement and I can think of none. 

TI1f:!U!i9ltimatf;~ end,- may not, however,~ be ayhieve~~L.QL!Il§.E.ns that .sw(;,!ep tQ.Q 

broMJy ... , 
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ii laii Ili('~.;h()lr wql!in;1 flnni would fall iJn/ow the: ,;tiilldilid:; ';"i ily IJI h ;(li"I:;!ih ltini \ 

:lilll wullki UI(:iC!\OI(': hl' linj,lvii'III" (! )[.11 IH1cic;r\iliiI IU·) 

('.!) Section ~r/(l)(fl) of lIw! /\ct lilnjt~; ilK; pOVJer of the Mini~;t()II{) ill:\ldnq rcqulati(ji\~; Hwl 

,delli, io the: ncllimlci"\1r-ni ()"i tlie ob.iects and purposes of the Act 

(b) liltJ rr;~ulaiinns nmck: Ilillio! ~,ectio!l 9l (i )(/l) of "lim I\c\ 1111.1;:;( bl:J f(-l\iOilc1I1y 

COllllccted 10 the objnct~; <li!cJ plllpOSOS of tile J\d 

1·j. ltIOS() Hogulations seel, to regulate compensation for work· related lIppO! 

respiratOly tract disorders in terms of th(~ Act 

Ad Table of contents 

12. We have noted the incorrect numbering of the tabl~~ of contents and made the 

necessary amendments in order for the table of contents to accumtely correspond with the 

text of the Hegulations. Kindly ensure that the Regulations me correctly numbered before 

promulg£ltion 

ltd regulilliioil :j 

13. This regulation states that impairment shall be assessed afiGr maximum medical 

improvement h(,ls been reached and, where necessary, after removal from exposure using 

the latest AMA Guide. Kindly ensure that the I:l..MA Guide referred to in this regulation is the 

correct version. 
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16. 

C[1II!1i Ion! hnforc br:dll~! ·iini.llly pnm"lulqi'1tcd, wn ;HZ' (Ji tilt: opinioi 1 th;:l"t, ii the I {t"flll/;Ition;; hmff' 

lot bel'!) publi<;llnd for pub lie: COl !lincn!, thny ::;liOI!ld (in;t be: p!lhliO';! j(~rl ,·01 public t:ulflnWIlI 

hefore hrc'in\-J fin;,}llv pmmul~j()t(>(L 

amendmeni. logul[1tiollB il wm, concerned with to b(~ inv;,)\id, ililol alia, becauHe· 

(:-1) the Minister c.Hld tile agency concerned failed to comply with thoir 

cOl1stitutional obligation to nnsure procedural fairness in the publication Flrld 

promulgation of the Re~Julati()ns; 

(b) the agency failed in ilia constitutional duly to comply with its (Juty to facilitate 

proper public cornrnent before publishing the Regulations; 

(c) the Regulations were nol promulgated in a manner consistent with ihe 

Pmrnotion of Administrative .Justice Act, 2000(Act No. :1 of 2000) and section 

3:1 of the Constitution of the Republic of South Africa, 1996; and 

(d) the Regulations were also not published in a\ least two official languages as 

required by section 6(3)(8) of tho Constitution. (Sc-le pa.ragraphs 29--38,43A4, 

51, 57 and 59 and also Cro~s-Bonaeg' fioSld Ynmspcri.: Ag\£mcy v Central 

African Road Services (Pty) U:d i:llild Another [2015] lACe 12 (Case CCT 

"j 63/14). 

18. We are, of the opinion that the Regulations must also be publisheci in at least two 

official languages, as provided for in section 6(3)(a) of the Constitution. 
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,),i.~HF~:;t(.'(; (:(I:)II~~~~:. !1!;'Hli: !(I i.lH' 1,:;:1 (I( illt, dl~rji l{(:~jldfrii(lil~,) \f\f{· ,q(-~ ~'!i' illc (Ipinitnl iI\ill n!t~\ 

, I " 'I . 1"( 1:)',,1 !;cdinll ~)l(, i)(',\J') oi II)!: /\('i, /\ ,;or l ',-' (li iil(: dL mnnmlnrl dl:.i"\l i~;;\!IID),I!III'; ?n; ililllllll., ,( 

I <' . ~ .• I·;'I:l,I,',I'II,:\·! tll~··.I·~-;i(), t1jl({ ;Tl ~dc{'.iflJidf, {A111',/ \\/i!! lj:; ~-~>i\!Vii.ld{;t.l tu V{}IH uri'i{::: vi:) I i:lt Illi 1:: I,; , , ' 

t~( TIC:( Iii 'fW; U I!H' ~nf',-H~ i\li\! M 
~" •. D ~ll\HI I t{.f\ f;[!!. II!:, ~ 
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Of~ 
f'i;l! 

GOVERNMENT GAZETTE, 17 JULY 2020 

The Mini~;ter of rrnpluYI11(-mi and I,lbuur, after Gurt:.uitation vvitll the Cornpen;;ation Board has, 

under section ~jl of the Compensation for Occupational II ljwiof> cmci Disease:; (\ct, 'i 99:3 U\ct 

No. '130 of 'j993) made t!H~ He~Jula1ion:; in Schedule A lhese I'eoulations are publishnd for 

public comments only, 

Interested and affected parties are hereby invited to submit written representations on the 

proposed Regulations, The aforesaid representations must be marked for the attention of Mr 

TI; lVIapholog~la and sent by registered post or ernailed or hand delivered within 60 days of 

publication of this notice to the following addresses: 

Compensation Fund OR PO Box 955 

16'1 Thabo Sehume Street Pretoria 

Pretoria 0001 

0157 

Email addresses: Ilhl'.l ;i }~~~j ~: (l()\i, ;·"t! 
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( .' \: , "'1 1'1" ',·,".'I.,·III,:!. ,;( .. '1 !,,' , ,'., " :.' ',I I" :'1.'"',1',1 'Ii ::1 ',:1 ·,1. II (Jl.! ) II ! 

: ~ 
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i , 

') 

/j .. 

I' 
i), 

n. 
7. 

: ~ •. I' 

: I' ~\' f II! f 

I npc1inn(~ni ... 

t-; [,I .. 

:1 i![I:. ::1: 

~ ~ ( , ".'''~. : 

: Ii" i ',;";' 

. ~ Ci ~i; "P) !i-:: 

,,\ii' il,!', ,I, 

1.11: . 

.' ' ~{ 
::: !1 

. i 

') 

Co:,;t~; .... ",... ... ..................... ,,,,,,, ............................ :\ 

I lc,;crlh I (-yli t:, ......... ., ij. 

neportinq, ........... , .. . 

:1 ;li\I' 

·!i)! I'J 

g. Clairn f'rucesf>infJ.,.,. ,. , .. , ............ """" .................... , ... , ......... , .. , ..... . r) 

,] .. Ot'dhillti'on 

In these regulations, a word or expression to which 8. meaning l'las been assigned in the 

Act or these Regulations shall have the meaning so assigned and,unless the context 

otherwise indicates--

"Rc~~ulations" means the Regulations on Work Related Chronic Obstructive Pulmonary 

Dieases (COP D) for the Compensation rund made under the Compensation for 

Occupational Injuries and Diseases Act, 1993; 

"Work~relateol chronic obstructive pulmonary disease" (COPD) means a 

progressive disease of the airways, characterised by an abnorrnal inflammatory 

response and chronic airflow limitation (obstruction) that is irreversible or partially 

reversible due to causes and conditions attributable to a particular working 

environment. It is associated with lung hyperinflation and systemic effects. The 

dominant clinical correlates are chronic bronchitis and emphysema. 

1 
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(:):i dl;If;)(:i,::Ii:;li( ili:;i()rV n-i iJiiJHiC::,;j\l:; (iV:;PIH::i .liid (II <:i1ii)ili:; i;()lllj\1 (v\riili (Ii 

lOl!! ;;Pllilli I pl(J(1l Ill), 'All' :;piloindiY ~;IJ()\)\lIlISj oi <:111'01 

!lOll\! Iii I. I i'.: chr1incinii~;nci hy I: i)( II 
i:riifJ f(n\, C/!(H)II(J :;iKHI hcLd :.> W:I; iliC;I':llI't'tii!) 

llilli:;ir: HI )(1 

(' \ ' !) J (1 dHUllll/Oqicdl iclaUOII:;hip LH.rlWC()j ]illC 11(: :1I 

)IOPIII(;l1i (J! U )1·)1 ). (/\:: ()IIIIiIIUd ill lilC'Xlii ci); at I 

(c) ai. Inw;[ Hi YO;:1f(; of w(Jrkpl~Jc(~ ()xpm;urcio nn C"l!Wlli:(:;) ICljJOilcc.i 10 Uivc to 
IJI!Or!( mlatnd U ), Imil () yUaI:3 I nay be COl I~';idured ::.;uHiciurri if 
1('Nob have hf)8!1 VOIY hifJII. Whore pnrUculclto C;)(pu~)uln daiH k; 
k;vch; >'1 OJ n~llrn::l inhalahlc dw;t Invcl would be c()n~:;irler()d ;If; iliqh. 

(3) Th(':) rnedicClI orficors Gillployed by tilE-) Compensation r~und will detennine 
whether the diu~Jnosis of work related COP!) wm; made (1ccordin~J to 
aCCf)ptable modical standards. 

('1) Pulmonary impairment will be determined using the lung function tests in Table 1 
.- post-bronchodilator rr.v1 and the treatment of the individual in Table 2 to 
calculate the impairment score that equates to the level of permanent disablement 
in Table 3. 

---------:-----=-----c-:~.------.. 

Table 1: FEV1 (post-bronchodilator reading) 
~ ----

Score 
o 

FE" 1 % Prredicted 
--------

>80 
------ --------+-:--,---.--------

65~79 1 
1-------- ---------+-------.-- ---.. --------1 

55-64 2 

3 
4 

.- ----j-...,....,.,-~--

45-54 
<45 

" FEV1 % predicted == measured FEV1 divided by reference FEV 1 x 100 

._-_. __ ..... ----------------
Table 2: Treatment 

1---

Score Treatment f-----+- --------------
o No medication 
----+~--'--:--'--:-:-:--:-----;-:-----:----------:---------.---

1 Bronchodilators (short-acting 8eta-2 agonists or short-actin anti-
2 
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rjlll(;U(;Ollico;;h:(IJi<i:: H:;( 'i 

J(l it)! I': (:3/yc:m) 
I rU,ltiil(:t i I 

I illm:JI)}" \/()lliili~l()1 V 

lit: lii:Ii(HV i;;jllll(' ('J" I\dh! [en\! 

)I)(~l) 

(:l ) 

r.:llic!(: c:diiioll OilcC iVi;lxinkii i\}inrli(;;)llinIH()VPtnCIIL (i\/II\/II) Ik\~; IlC'C'iI 

('1) nurrl for IOlnpornry total disahlernent ~;ha!l inaclo for ,1::; lonu w; 
C!i~ahl()munt continu()~;, but not for (J pUt ioel exceedillU ;:>/1 i nonths. 

(?) If total inlp8irrnent scom is 7ero to liHue (i.e. permanent disablemnni 18r;[; than 

or equal 10 30(Yo), ponnanelll elisablnrn8nt shall be clE:=)tennined and a lump sum 

z:,hall be paid in terms of the Act. 

(3) If total impairment score i~:; more than three (Le. pemlAnent cli:.3ablerncnt is 

higher than 30%), pension shall be paid in terms of the Act. 

(1) Medical costs shall be provided for a period of not more than 24 months from 

the dato of diagnosis or longer, if in the opinion of the Commissioner, further 

medical aid will reduce the extent of tile disabloment. 

(2) Medical costs shall cover the costs of diagnosis of COPD and any nocessary 

treatment provided by any health care provider. 

(3) The Commissioner shall decide on the need for, the nature and sufficiency of 

medical costs to be supplied. 

6. U(~ath Benefits 

lJeath benefits payable are: 

(1) Reasonable burial expenses shall be paid in terms of 8urial Exp{mses Policy; 
and 
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" i 

(d) :xpo;;t H'(,) I lIy (VV.CI.I'IO) or ,HI ilppropri;l1c C!I 

1I10)(ur(; . 
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)! ;; :; ~,!( '; ! f U 
:)1 iii: ': I' 

) i I ; I) Ilf i u i II k: 

(w.el ,Iii) 

PIODl'm;;,) (H :inal IVincJic(\I I <nport in 1c);3poci of an OCCUPi:ltiOll~d Db3t;Cl~;c (W (:1 

(f) i\Aociic(ll nppoft dut21i1iil~J th(·; cnlploy(·~e':-; O)(pObUrU~;, ,;ymptom,;, clinicc:iI 

"ie:CJtulc!.) and trcatmnni iJt(J~;cribecL 

(g) affidavit by H!(J employee if all employE:)f' ccmno1. bu [I aced 01 Illf-) mnployor 

will not timeously supply a W.U.1. (W.CL,30h) 

(11) Pulmonary function test~; confirrnin~J diagnosis and finni pulmonary function tests 

when no further rnodical improvement is anticipated. 

(i) Chest x.-my and radiology reports or othel relevant investigations, where applicable. 

Agent 
Chemicals, 
vapours or gases 

Dust 

----- -_. --.--------

Occupa_t_io_n _________ . ____ _ 
Isocyanates Painters 
Sulphur Dioxido Foundries 
Oxides of Nitrogen Chemical processors 
Solvents Cleaners, dry cleaners, 

personal services 
_~(~h~irdressers, nail technicians 

----,...---- -- --- -------- --:c~--__c_. 

Mine workers, quarry workers, 

® Mineral dusts 
Silica, silicate, coal, asbestos, 
hard rock, cement, fibre, glass, 
quartz, asphalt 

4 

construction workers, highway 
or tunnel workers, transport 
workers, concrete/cement 
manufacturing, foundries, 
refractory brick workers, ship 

~bl~ilding, pottery workers 
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1!\(:i; ! i 
; jl~Ji:I~~:;lii!~JI 1!1~:t,:J ·,U(H!,(;!". 

11 II( Ihl,:i', 

i-:liologiC;JI agents 

I Epoxy resins 

L_ _ .. __ . . 

, ;,\11 111111111 Ii,' 

CUiLIIII, (ji;,iil, \{"I)U:!, ':iliill;:! 
i(;(~d, en Idulu;:i! I::, nil lI1i;;t,ih', 
IltiClflhi; (plc\lil/;:llilll!:i ()Iiqiil 

Ii IllnTI 

\/~ltIddilll n 
Alunlinillin 

! fVl8.tHfiadc min8raliib(;I:; 
Cerarnic fibm~ 

( :: ; iii I; U II Ii ,. ;( :; I ! il : i '~, il)(! III I fir ;' , 

\/\lC)(Jd ;:ild P(:i)(~1 l/i/()ih:1 

: n :I:(lnl:, :JI(J( :itll 

rli::llii.lllli(di den 
:jl;1itl Wliikc;I::, iJ;d\(:i'~;, 

i'lkll1! li;'lctUi'C:, tooe! (H:(;::,:~ur:·'" 

i; 11 I !If : I :;/; 1 ~ iii (;I Iii I !il; , 
tcxiilc: W(llkct:" 

: rnmll '[;leiL! 1(:. 

Wuldillq fllnl()~~, 

fire 

VV(~ld(-)r~;, ;:wtornobile illcllJStrie~3 
cil~Jln() 

(Iepair~;, ~;ervicin~J), petrol 
exllClust, 
ellvironmcntul 
smoi<e", 
herbicides 

pesticide:> 

smoke, ... ,. f' / 
Slauon~, Irf!t11en rescue 

tobacco 
rind 

waitresse~~ 

scrvice~:;, tr8n~";pOll workers, 
agriculture, 
(flassive smoke). -- - -- --r. 

IVi I ,. I" fl' II ~ealth workers, silica dust. Iyeo JF1G(enUIll uoercli 0818 d I 
__ _ __ _ ~os~_ wor~e[~_ 

Adhesives, rubber, plastics, 
Optics, Fiber optics, painting, 

leather manufacturing, paints, 
adhesives 

. petroleum, electronics, ~a.intin 
* Exposure Illllst have taken place during and in the course of performing wor\( 

CI~ims Proc;es§ing 

('1) The Commissioner shall consider and adjudicat.e upon the liability of all 
claims. 

(2) The medical officers employed by the Compensation Fund are responsible for 
the medical assessment of a claim and for the confirmation of the 
acceptance or rejection of a claim. 

C~"~-::~iU~==:~=~~::::-=~7 
MR TW NXESI, MP 
MINISTER OF EMPLOYMENT AND LABOUR 
DA TE: .~\::,) \ 'C::.:l~~ \ 6' ~'-;) __ ~) 

5 
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1 )~;U.,!\f!IU!\. 

,Jur;'iicc:. Utlci ( ;ni I{:iiil J(IOil;11 Ur :V(-:)Ctj l! 1;(:1 Ii 

[:LtotIPIIl: U'I Hf\!rl~; iJi;!L/' 
;),! (':-:!. fl!· ~lt{:: (;[:V:! E"!/':ll, I .. '-'.\'i' /'JI\f~;.:Lt~ 

f'f;\f(;kj~:~lLxrJ"!,!;f.d l{ird..r·'rnO(~';l \-:_:{O!:.-:}:,,;·~·· ,i.:il>~: {n "'~-~''';!f ',Lt-'!.;:.!,;: 

! ~(lfd, i'tf...{l1i1u:' f-;~T(; .. ~ (.!;'!!(." ~ h:.·.·j:: j:)C~~lj"((~~i~L~~H :.(,(:\f., 

[:/."i. W I/U3:iH){f:".il'j !~/;Jt:/'i(~1h';':-' 

t :hC:: ~~ r~{]m0H~ 
(l-i~!· :3!i'i n~H.H1 

~~, li~[.,H: m ~8nwile:i0~jU.stiC;_~·f_!UV ./"' 
\'JGbt;i~!:: bttR (/'t!ww.iustiC{':.C!O"I . .-:'~~ 
1 ~,'·~:C: i)[i rlC!C':~itlh~;r :;0";"0,-

fvlil L;'.il!di 
'111(; I )irN:tnr· CfH1HL'! 

(IIKmt of Fillplnvrrw;ij"j ,II Ildll)l!1 

I ;lCii! 
HH:TCH~!I\ 

OO(ll 

Deal !\fir I [-Jmali 

No. 43529 235 

': j' 
) ,j, 

t<lJ~GUl!tn{)r~S Cftf<!J (~OI~lPEN8AliOh~ I~OI'i{ WOt~~1;A~EL!rr~[l G!-ui{ONIC 
Ol2lSlRUCTIVE PWJ(flONA~V DI$,EASE «(":OPS)) H)!,'{ THE Cnt\~~'I:'.]\~~H;,T!Of\l 
fLiND M/UJ[ mr HlI[;! !\!lINI§·ifl]~ UNIlJB~ ICOl1fiPE~\~SirnON pOI{ 
OCCur~AT!OfML 1!\I,JJu!1ilE:~ J4J\~D m§EAS~S ~,GT, '199~~: YfHJH ~~nfil~iL f;)/nT~n: 
14 OCTOi!2i~R: 2('))1 9 

1. Wt~ have been requested by the Department of Employment ancl I.abour ("the 

I )epartment") to scrutinise, and provide it with a legal opinion on, the draft regulations 

on Comprm:mtion for Vl/ork·F<.elated Chronic Obstructive rulmonary Disease (COf;JD) 

for the Compensation Fund (HUH:'! Regult:!tions) that are to be macle by the l\Iiinif>tor in 

terlllS of section 97 of the Compensation for Occupational Injuries and Disoases I\ct, 

'1993 (Act No. 130 of 1993 (lithe Act"). 

2. We h<;lve scrutinised the Regulations and hm'6, where we found errors and 

matters of concern, made suggm;ted amendments directly in the te)(t of the 

f~egulations and comments for the Department's conSideration. However, we note 

that there are some aspBGts of the Hegulations which are of a scientific nature and as 

such we leave those scientific aspects to the Department's relevant personnel with 
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J!(lii(jn~; Vvu In\ll' ill;'1Ck! :;Oili() :a!!HJc:;\ClI ;1111P-IIClillf'!I!:; ii! iC:[)Ili;>"ti('i\ .j iOI ilk: 

C(llddU(fltioll. 

l). II (Clrn,; of n·)uuldi"ion ), til(o d II onie ohslruc[jv() III Ilnloll;'11 y (li~;en~;n Inw;i ["in 

,JjCi9IlOS()(! by iI InecJicul prl'Jctitiol1e!. H ~lls() :;iLltns ilKlt til[" dia~Jn(lt;i~;; !i1ust bn IlIcKI() 

within Hl ye;:1I~; 01 the Inst exposure.,) to tho c8l.1sativc C1gent~) and IlInt Ihn Medical 

Officen" employed by the COlilfxm::;ation I und ("the Fund") lnimt determine whether 

thF) di8gl1osi~; was i(Ie-Ki,;) 8ccording to the acceptable medicc:1 standE-1n.1s. 

5. In terms of regulation 3 pulmonary impairment must be detennineci llsing lung 

function tests set out in Table 1 and Table 2 provided for in that regulation. 

F~egulation 3 also refers to Tsble 3 which purportedly reflects the level of score 

according to which permanent disablement must be calculated. We wistl to point out 

that there is no Table 3 either under regulation 3 or anywhere in the Regulations 

themselves. The Depclliment should therefore rectify this. 

6. Hegulation 4 deals with the compensation benefits payable in terms of the 

Act. It states, amongst other things, that payment of temporary total disablement 

must be made for as longs as the disablement continues but nor for a period 

exceeding 24 months, and if the total impairment score is zero to three, permanent 

disablement must be determined and a lump sum must be paid. 
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l : ~ .~! 1/; t! j t )! j " I I; :'j:, \\1 i "i"! I ! 11: ! 1, 1 j i ;, ,i (: I. ) ~ .: Of.: 

n I~Hqlll;Jii()iI (; d(;nl~; witl! \I,," pil\flflfHll 01 dc;>,111 hc~n(;litf: it ~;'i<ltc~;:i tllixt 

l,c';J!iOi liibl(·! [Juri;>1 (,):PGm;c~i:; Imwt Lw p8id il \ «-')lill!i of ;:1 FlIHi,·]I I Xrk,! ";e'; FJoIiCj' in HI 

illai ,I vvirHk)\f/S ;lI'Ici dpp(;fi(~Hnl.'" pen~.;ic)jl IlIUt;[ be p~lyablc:, Will'!H.:.: ilpp!i(;;~lbl(), if fhl: 

JY()(! tlj()i~ ;',1", 11 I (::;1111 of wnrkreli1"l(;d ehronil: O[)!;tll lCtiv{: III Iii IIOlliUY diBO(.l(;{;!. 

9 nn[Julation 7 deals with the repollinfJ of the occupationnl disoas(') to the Fund 

and tile documents that must be submitted whiGh includo, mnongst other things, tho 

employor's report of an occupational disease (Wet.·1), the first medical repOIi in 

respeci of an occupational disease (W,CL.22) and the notice of an occupational 

disease and the claim for compensation (W.CL.14). 

~IO. Hegulation G deals with the processing of claims and statGs that the 

Commissioner must consider and ad,judicate upon tile liability 01 all claims, It states 

further that the Medical Officers employed by the Fund are responsible for the 

medical t'lssessment of a claim and for the wnfinnation of the acceptance or 

rejection of a claim. 

MINISTER'S POWER TO MA~{E REGlJLAllONS 

1/1. In terms of section 97 of the Act the Minister is empowered to make 

regulations in respect of the matters provided for in thnt section. Section 97 of the Act 

states as follows: 
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not! ilJi; l){{J(;ndu) ~:> il) !'JL, lulhH/l/cr/ ni nil\" 
I >if uGi(JrCuJlIJ/i-'i ilih i {j;'l."(:i;.':Uf ," or ni til JlI 

ill IUI/i}.'; u/ llJi.,' lIe:! ~'\Iitli v,lhid/ tfw fj.';U;,';;;(H,'; m;' 
()J kit rliiyilJv(-!,'diqn/i()/i ill i(iil/!.'; 01 Uli', 

(f.!) .';ulJjecl tu S()ctioJ) 1110 io i fI(!rJica/ 
pmctiliollouo or ciJilojJm(;iol:; iii 
ill lOliil;'; 0/ ihis lIe!'; 

(I.) Ihe jJmcodllre to IJU iol/uweeJ ill il.';';U:;c;rJ /['Ili:; iii id 
finos 10 1'1/0 fliroc/ofUonom/; 

(if) tile pUison'; /0 WhOIll, fhe placet; wl/Gre: (Jflci iflu iiHlil/iOr iii 
which pnYliwn! of flssef:;S/iWu!s in lWi ns ()/ /Ills /\r;i 811nfl he 
made, 

(e) tfle dei'ollninotioi/ of !flO amouJJt [ll1(j lim conciilion;; Flm! 
flwnner or flcwmunt ur honetits in ns!>o.s.'c;ur:; 0; cinss()s of 
(J0seSSOf s; 

(I) lhe dh;pO~fll 01 1'I10l ley!:; piJYtl!Jle iii t(~lrn~; of (his I\d to wly 

pI.;)rson othnr Hmn the DirectorC;",merc.ll alid !lot 
within the prc5cribed period by itlO person ontilled ther(~to; 

(u) any rmlitt:ri.w wtnircCI shalff Of m<iV I'~e· 
lC!p)uh~~iofl in i~nl!irj an" Ilhis 

(fl) ,my ofl1rJ:f maurer, whe~hm ew flO,: f;Of/hb,'!Git;!{J W!ill 

llilatief mf!nffi(med ill pBlragtraphlS (a) to (!1), w§]idl tw jm~y 
f1~enJ neceSS,fU)/ or expedil8n£ 11:0 pr~sl{:riUJe irb order to 
funfifw tile obj@cts and purpo{fJ,!*"-'i of ~hi5 l~c1t. 

(2) Different regulations may be made under subsection (1) in 
respect or different classes of employers and employees and of different 
areas, and the /VIinisier may, ailer consultation with the Board, in respect 
thereof differentiate in such manner as he or she may deem expedient. 

(3) Any person WilD contravenes or fails to comply with any 

regulation made under subsection (1) shall be gllilty of an offence and liaNe 

on conviction to a fine, or imprisonment for a period not exceeding six 

months". 

'15. Chronic obstructive pulmonary disease, of which the Regulations are 

concerned with and the compensation ihereof, if) listed in item 2. -1.9 in Schedule 3 of 

the Act. Items 1, 2, 3 and 4 of Schedule 3 of the Act read as follows: 

"1. Schedule 3 deals with the Lif;it of Occupational Diseases which depicts 

diseases that are occupational and compensable on the benefits of an 

explicit presumption referred 10 in terms of section 66 of the 

Compensation for Occupational Injuries and Diseases Act, 1993. 
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!Il :;:! ;ji(;j-'i: ':,:i;; {(j!;i 

()(;Clii',:iioilitl tii:.(·;:',.:?:: ;ii)!J: 1<)('(; ill lilicipa[iu( t, ; .':)1)1 II 1)lt;iHli>:.liliJii 

I:'I()': I j;d !l: (ICr":llp:!tiollili I )i"(c';W()~: i,::U))'illlCi:d,lii(lil, ?Ol);;. 

/\.i:l. j U~.J: i. 

~;·dwduh-) :1 :JI~lll ~;Upi)r!;"dc; iil;;; li~;t Of difii:;i:;CL menlir)! we! il) ihe: iil:;i 

Lolunli i u1 Gchudule :i in INil!}; of ()f) (n) 01 i:lle Cnmprm;,i:ltiullioi 

(lCClIp,!lioil;,j Ii ljlltif;f: ;11")(1 1-)i:;(;;W8:; /\ci., '1 mJ::l". 

ib. ~;ilj(.:e tile 1-~crll!lc:ti()m; clW COllv':!"iicd vviHl !h('; dnunk ob,,;tlllClivc fJlllillflllHij! 

dis(;c.l:;e whicli i~; provided for in till" L~r..:llcdl1lf; :.j in tl1(~ /\ct and the cornpensaHon in 

respoc1 of chnJllic obstructive pulmollary cliscat,e, it SGUflH; BIClt thD I<'e~lul(~tion!'; 

under consideration fit within Hlfc) purview of Godio!] ~r7CI ) (g) t:itlC"j (II), which 

ernpowcrb tho Ministm to rn:.llcc reglJlilliom;. Accordingly, we nno of tk~ viow that illP 

Minister tim; tht; requi!:.;ile ;wihority 10 mak(~ U)(; F~Dgu18tiom;. 

'If!. We note thai the Act does not prescribe any particular process to be adhered 

to during the ma!<ing of regulations. However, insofar as the Regulations will have an 

impact all people's rights, it is impomiive that <l fair process must be followed in 

making the Regulations. In Minister of Health & another v New Clicks SA (ply) Ltd 8, 

ottJers1 the CC stated the followin~r 

"Standards of fairness called for in respect of law.,mal<ing by legislative 
administrative action are different to standards of fairness called for in cases 
involving adjudication or administrative decisions such as licensing enquiries 
and the like where individual interests are at stake and decisions affecting 
particular individuals have to be taken, An individual needs to know the 
concerns of the administrator and to be given an opportunity of answering 
'those concerns. The decisions may depend on particulAr facts and may 
sometimes involve disputes of fact that have to be resolved.2 

[2006] JOL 15636 (CC) (New Clicks"). 
Ibid at para 153. 
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3 

A 

6 

\n!II;)l!l: l.lj~H<, l(l II ~!!;.~!\.lfi~.J ,Ji },~~ .. ~ll!;!·ii~ij!: d!{' ;:!!!l~ ~ . .:.! i., ;:ii'j'l;t(;fl; 

i(qJlil;Yiiow:, ,:Iiccl tile W!IJ(!\"ti !lilhlil' ;(ili! iii"'. 1,1':,:i\:, ;';,c-r; ,!iVii:iL, "I,rll(,I, 
,:I)llilir:iinri ill((:IO:;I.:, il:;II('lfJ h" ;.,:,k(;11 illl!"' ;it;(;()llIlt ill ':c!'iriill~! '.:vh:.:' ih,: j;;IN.· 
',·"ill hi'. !il(' ,il:cif:ioii oi,Iir' /:l\i . .' fild:i:1 1)11 ilfi'!" iii 1(::;1;1;,,· ;:1(:::(: (iiJllili,iiill! 
iltinj(:~:;' i:. Illliili,.\idV ;1 (jlkdi!J11 oi pulii\' ' 

iii i'"rlbllc:11i iili;, i:: (!(Jlicilll<luqll UK: IItlhiic::ltiUII of;: nili cunt:dltillij 111(\ 

pi (lld,;j,,; 1:: I Ii tile' ~'rupn::;"d I, I li(';[OI(; (lin ii:!illCI i);') 1 '., 

"(lillillitle::"" ;!llll dcl)(:lt()~; in :'!ldi~Iii!(:n; wile·!(; iJl;:lHcr:~ uf III; r,;i~:(;(; II\! 
:;(;dem; of Hi'" puhlic cl'ikd.eci 'lilc; h!w C~Hl !H: COl1t(";;jyd. 

\JVllum li,Lw:,:; ~~c llwl,le tLltuU9IU~~U~il~*\I('-J0.cltl!il\i1.Jhativr, dcliu!l, 
ot !,?ulJlisljiml ~jrun r:9.ill!lt.l.tion~ fpr GOmJ1.1~wi.li()IIJ("lS this pun~;os{;, It clIRblm; 
p8(mJ~~ WiIi) }~ilUJQ£JffectQ(J kvJbQ f)fQPOSE:1!~dQJn;:lh(j_ rQDf{C)~:;I;r:;iaiionf;-to'ti!l: 
j{'lW~rn81~L so m.§.ll tho_s.Q~cortc.\)rmU';_\'l.!ltlQElli~ILlu!Q f1.9(~Q.~~i~Tir; deGI@.lO 
whflthgr or 1lQI-'.;ll~mql3~; tlecdJrLbe rn1:lQ(dQih(L9raH"') (Ow unrl(~rlininp) 

I ~l. I UrilHciil1o!'(" HIe; r )epcif irrwnt\ ,lttcntiol Ii:; drnv'JI1 to tll(,; ILl fA !ll~li, ill iI )nll:; of 

<;edion q:'l) (,f tllG Constitution of tilt) !~f;pllblic of SI)\llh /\tric;J,l 09C, thn clr;c;fl 

'\f;[juluti()i\:~ IlllH,;i 1'1('; puhli~~lif-;d ill eli least two offici,)1 ItmnUH~'F:~S anc; non·cornplicmcn 

Ihlitli this J'equiremnnlillay IC2.UIt i! I the nODulation;:: b8in~J invalirl. In Contra I Afrir:tlfl 

So/vices (PlV) Cros,cAJordm F?of:ld Transport /\gency v Con/rol /Ifrican f?08(j Snrvices 

(F'ly) Limited and another v {he Minister or rrollspou' Dnd Another Casn No.' 

3223W?O'l'1 (I\Jorth Gautuny) the lliqh Couri: found tho 8rnelldment rcgulatioll~; 

promulDated by the lViinister of Transport in terrns of (,8ction S'1 of the Cross--Dorrier 

noad Transpol-l /\cl invalid. The re~Julalions had the effect of increasing the permit 

fees payable to the Cross·Border Road Transport J\gency ("Agency") by cross-bordel 

road transport oper,~iors by a substantial arllount. The court made, f1tYlDngst other 

things, the following findings: The regulation~,;; were published only in English. 

contrary to till') constitutional requirement thai laws must be promulgated in two 

official languages; U1e right to procedural fairness in the publication and promulgation 

of the regulations had been violated; proper consultation on the tariff increases had 

not taken place; and the Agency':,; board had failed to apply its mind to the draft 

regulations, The High Court 9ranted an order, inter alia, in ihfJ following terms: G 

(3) The Regulations were published in a manner inconsistent with s 6(3) 

of 1he Constitution. 

Ibid at para 154. 
Ibid at para '156. 
Ibid at para 157. 
The High Court's judgment was subsequently confirmed by the Constitutional Court in Central 
African Services (Ply) Cross-Border Road Transport Agency v Central African f?oad Services 
(Ply) Limited and another [2015} JOt 33212 (CC). 
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(';)i Ill: H:y Llilutl III it,; liJi,,;litl!"iir,jl:Ji cit '." nIl, ,,"Jilil Ii;; ,!tli~i it, 

i;:(:iliL't,· :'1":'(:1 i>iilliic 1;'11111,1\',1; ;1<'1(11'; i\IJ!')!L;tllil~! ilr: (.;;rillhriiol1!: 

(d) t:, iliOI 

(c: ) 

(hili. i:; inClJilf3if;ient with (he provbiom; or 1'l(llllOiioi I oi /\cl;ninir;lrntiv(; .liH;lir;c 

/\c:t Ho. :, uf )O(Jll ;)lld !:;ndioJ I :'\:'j ui UK; COl lc,tillliiull. ;,-)1 HI ,;j"(, HwrHorn illVdlici. 

:~() ~;lJbj[;ct to OUI COll1lllenit, :.;.buv(~ (.md iI)'; l;llnW)i,t(~d mnE'ndlnnnl~; on thelcxl, 

w(: me satidiod that tlln provisiow; of HiC) Hegul8tions aru consistent with the I\ct, 11)(-) 

Constitution of Ihe f.<epliblic of f:;o\lth Africa, 199(), (mel conform to trw Icoislative 

draHin~l fornl Emel stylG. 

2'1. We attael) hereto a son copy 0"1 the Regulations incoq.lorat.ing our suggested 

amendments for your consideration. 

/' j--' / 
y.ours sincerely ._ .. __ .... q-
(~ -t //- .--/ 

S RAIIIU\ILAI "I NURSE/I] tAK ENE-GAOIN! 
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PUUViOh!f\~i:V cnllBr:HCW .OS~8 Hi~t\lTH 

HB"!D llIiADE !U,mEnnIE COllfiPE 

i!\!JUr{llf;.t~ ANn DifH:?Am-:s AGl, 1 

The Minister of Employment and Labour, after consultation with the Compensation 

Board has, under section 9"7 of the Compensation for Occupational Injuries and 

Diseases Act, 1993 (Act No. 130 of 1993) made the Regulations in Schedule A. 

These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written representations 

on the proposed Regulations. Tho aforesaid representations must be marked for the 

attention of Mr TH Maphologela and sent by registered post or emailed or hand 

delivered within 60 days 01 publication of this notice to the following addresses: 

Compensation Fund 
167 Thabo Sehume Street 
Pretoria 
0157 

OR PO Box 955 
Pretoria 
0001 
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J .. Ut} i: 

.;1: 

Compensation Uenciitz; ....... Lj·G 

c). iVledicElI C:()si:s., ..... ,' .... l 

6. [)eath Benefits ........ . . . . l 

7. n.eporting ............................................. " ............. " .......... .I ~9 

8. Claims Processing ............................................................. 9 
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D.IO fundiollinq, u~;in\J instrum()trt~; to lest tho VOIUllH!, capacily and CIIlptyil19 

of the lunus; 

rfl(~ans (1 curtain typo of b("\cteria that h;we () 

tendency to affect I"'n08tly tlK:') lungs, but can affect other parts of the body; 

"o(;cupationOl! pulmonary 'i:uberrculosis (PTS)" means an infectious 

disease caused by mycobacterium tuberculosis in the workplace; 

"pulmrHlfllfY" means lungs; 

"pulmonary tuberculo§is" means an infectious disease caused by 

mycobacterium tuberculosis which affects the lungs; 

"radio~ogy" means a science dealing with Xrays and other high energy 

radiation used to detect abnormalities in the body; 

" Regulations" means the Regulations on Pulmonary Tuberculosis in Health 

Workers for the Compensation Fund made under the Compensation for 

Occupational Injuries and Diseases Act, 1993; 

"Rifampicin" means one of the drugs used to treat tuberculosis. 



246 No.43529 

(I ) 

il 

(c) 

GOVERNMENT GAZETTE, 17 JULY 2020 

:n(1 Oil i 11(' 

)1 i ()I ii 111(jl ;i( ;Ii I. HI! ii t(1 

(i) ;) f)()[,iiiv(! ~;putilin ~3nj(;;H ;)1)(1;1 rolc\I<lrri. 01' 

radioloqil';al piett Ire; 

(ii) lwo po~;itiv() ::PUi.lJlII SIY1(:an); Oi' 

(iii) d pm,itiv() UelleXperllVllU/HH 

Providod: if it is irnpossiblo to isolcrtc rnycohacieliurn 

luberculm;iz:; using rnicroscopy or bact(-)rial culture, othCH 

acceptable diagnostic techniques may be used; 

(d) CJ chronolo~Jical relationship between the workorelated exposure} 

and the development of occupational pulmonary tuberculosis; 

(e) a presumed exposure to occupational pulmonary tuberculosis 

bacilli in working environments where cases of active 

occupational pulmonary tuberculosis are found or as a result of 

analysis or testing of infected body tissues or fluids. 

(2) The medical officers employed by the Compensation Fund shall 

determine whether the diagnosis of occupational pulmonary 

tuberculosis as made according to acceptable medical standards. 
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to tflc' ntnploycc, 

iOi 

(:'i) I\n crnploy(~G ilHJ~)t I)() ~;ubnlit io tho C:ornpct1sation Fund a I illal 

lVImHcal Ftoporr in (oSPCC1ct of (,\11 Occupational Disease (W,CI.,26) whon 

the ernploycu'~, cOl1dition ha~.> reached maximutrl rneciical implOverllfml 

and the report should clearly indicate if the employee h8S been 

compliant and has cornpleted treatment. 

(4) An employee must be submit to the Compensation Fund a recent lunD 

function tests done six months to one-year post completion of 

occupational pulmonary tuberculosis treatment. 

(5) If the first lung function test post 6 months is abnormal, socond lung 

function test after 12 months of treatment shall be used to determine 

permanent disablement. 

The cornpensation benefits payable according to the Act are as follows: 
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:'; 

. 'ud I 
:. ·1 

.-- .'; ! f I{ i I II ! ~ ~ 

illl;CI(;liI< 

li 

~Hl(1 no lator tlH.lIl 'I~) rn()nth~; afln) cmnpletion or llnaiJltonl' oj 

tuburculo~)i[; Oi ~;ooncr if II wiTeating tnadicul practitioner 

considers 110 further irnprovf)lnent is anticipated; nnd 

(ii) whf-:re the lung function tests result done 6 months' post 

tuberculosis treatmnnt, show abnormality, second lung function 

tOt;ts taken c~t 17 months' post treatment will be used to assess 

permanent disablement; 

(c) if total impairment score is zero to three (Le. permanent disablement is 

less than or equal to 30%), permanent disablement shall be 

determined and a lump sum shall be paid in terms of the Act; and 

(d) if total impairment score is more than three (Le. permanent 

disablement is higher than 30%), pension shall be paid in terms of the 

Act 
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!:i.1I111 

Ii (;;1 Ii i I( ,I i l 1(-: ;1 

Ueath benefits payablo cm:~ as follows: 

(a) Reasonable burial exponses f-;hall be paid in tenm; of (oj Burial 

Expenses Policy; and 

(b) Spouse and dependent's pensions shall be payable, where applicable, 

if tile employee dies as a result of occupational pulmonary 

tuberculosis. 

The following documentation must be submitted to the Compensation Fund, 

the employer individually liable, or the licensee concerned: 

(8) Employer's Report of an Occupational Disease (W.CL.1); 

(b) Notice of an Occupational Disease and Claim for Compensation 

(W.CL.14); 
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, , 
(i i i)',' il l:' ":1 l' 1 !! fl.' 

(, f) :;: P( I: :111(' : :i, :)i I,' 

!i i (nil Ii 

iOi 

lIJh (!Inploycn inciuciinrj, chest x·r;·JY:';; rmliolouy r()purl~>; lunq futlction 

te:;h (which include pre· and PO!;t"cHhninistration 01 D bronchodilator); 

hearing function tests and nervo condllction studies; 

(iJ) for (~ach consultation, a Progress/I :innl Medical r~E-}po(( (W.CL. 76); 

(i) Progress/final Medical Report in respect of an Occupational Disease 

(W.CL.26) when the employee's condition has reached maximum 

medical improvement and the report should clearly indicate if the 

employee has been compliant and has completed treatment and the 

report must be accompanied by the recent lung function tests done six 

months to one-year post completion of occupational pulmonary 

tuberculosis treatment; and 

(j) in case of death, a death certificate and a BI··1663 (not.ification of death), 

ora death certificate accompanied by a detailed medical report on a 

practice letterhead, on the cause of death .. 
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r " i( " itl " Ii" 'I>. ! ~ i 

(I) Hill! :11 :1 II, '::1:, , :il. :1 :1 

~~~-,-~-

"\ 

LABOUR 
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; 1::;1 ~() Ii,! I i;)i 'i~ , 

,;I!"-.'-fic: ..... H(;;:t j!:,Ji;.!!;i(lil~j I ~;;iJ":h,;;i'; "II' 

;::f·~rUlfi.! [1,." ()f :j-~:{lf; /,i'i-7:!f'f"' 

tIftJi ',~.'l)~!tr£~i'ii_·!~Hh/'il ;',1. 

~ :bt::~ :} (~fj\h:- !!t~Gr 
fcL /1('/ iHWt· 

~:('.'~:,~ §J}:"! 6?"! }g:~S 

\fV~::h:)ll(; ,Hq::f!\'JI';','ii,'C'Ol.i 

P"':.tr.=::": 

t\U8.nHutl; 16-1. iilt,f,t), . 

1"':"r'I,l'r;H: r ii;iT1l!J\'ifif' ftP;tu! W~L4i(r.c;J,()W .. \'\(\', ;", 

IIlk, lhobib IW(l~;ti 
Diindor,,! .... 'cmmi!~! ;'2-,1 illlni.i. (;1 t 
PIiVf;:1(') Yii 7 

1-~rot(J1 k.\ 
oml'i 

U;iGJl,L O~!'IN!Oi~; (~t;Gt.H.fJ,.l~Ot~S f)t;1'i ~?iUU\llnl\ljfJ~rR;,t YU~~H='{(;:UlO)$)rS ~'h~ 
m:;All~ti WoRK~[tS IFOR )l1I~:: cmb~~~!\!!8ATD[»t~ fUIi'~[1i MAO~ BY 'Il~t: 
Mnt.JJB$!iITtElRi. UNIDJ~R "tilii[E C:OMIf'!H~S,PcTION H)R: O!f;CtIJPt\l'nONA~, ~~'~~BfJ~t~Jl 
/l"i\'rJ r:HSEA.~~~ ACT, '1(@@~{ 

'j, The Olffce of the Chief Statl:l l",w Ad\fim~r htU; been mquest6d by th(~ 

tl0pRrtment of Emplo>lr~li\mt and Labour ("Dep;3ftm~!1f'), to consider thEl dr8,11 

Reguh':~tlons on PultYlol!la!,~1 TubBfcuiosis in 11031tl1 Workers for tile Compensation 

!':und, mSid~ by the Minister under the C{lmp§lls~iion for OCCuPaltion~llnjuries and 

!)ise<olse~ Act, 'I 99~'1 ("dn:~ft Re}~lliatiorl§"), in terms of s~cti()n 9, of the Compol188ilon 

for OcclJpationallnjudlB~ alld Diseases Act, 1993 (Act No. '1~10 01' 1993) ("Act"). 

2.. The Act provides for cOf¥lfjensfr!ioYl for dim1!blement \mus~d by o(:cup51tional 

injuries 01 diseasos sustained or c{)ntr~ctad b~, employees in the l;Qume of their 

employment, or for death resulting fmrn slJ)t;h injuries or clis®<.2ses. 
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',:".;\:!;..r,: .. }/ /C(!!;.;~:/tt~: (;·};:'-\("f'::;:~ '-

::;e,. (1) of illi.'-; ! ,:;11 ( 

.;;/10'111 lin om'iih}(i In i{lie f)J(lvidm/ for ow>' flro;';Ci ifl\>f! in ihi.e;· Ii 
ii I~'; J !Hwod i't) UIP .';tdidtlr;iinn ui Olc) nil'ocior·(·Jollou-!l-

If/rtf i'lw omploj.m(-'! Iws iiuntl"!)I":ir:(/ n disfJn.<;(j IiJ'-!i dioilor1 fh(! tim' 
en/umn 0/ Sc/Wdlilfl ::I r4IJt/ find 811(.'11 dis(ons(:; I'Kl;'; ntiro'en (lili U/ (Hit! iii 
1'/)(; OOW 80 of hk~ ill' 1"I(1/' cmp!ovrl1oni; (II" 

(Ii) Ulflt iho olll[)l(}jI(~fj lias contfi.wled n fiisaEl80' oil lor ihw! 13 diSf")[JSO 

coniofflplnierJ in WliBWaph (,;;) nod that SUGiI flu.'; ;:!,if/SHII (Jill ol 
allo'in !fIC (:ourso 0/ flis or llO!" cJtrlpfoymerd.". 

COilS( Iltation Witfl til" CornponGatkl! i 

Hlfliters, Section Of pmvidf)c; HS folioING: 

in rel:;poci of cOltnin epocifiod 

WI. (1) the Minister may nwlw regulations, After consultation 
with ihe Board, regarding·-
(a) the place of meeting am) the proc(;:dure to be followed at any meElting 

of ihe Oirecior-·General and assessors or at any proceedings in forms 
of this Act with which tho assessors am concerned, or at any 
investigation in terms of this Act; 

(b) subject to section 76, the fees payable to medical practitioners or 
chiropractors in respe(";t of services rendfm9d in terms of this Act; 

(c) the procedure to be followed in paying assessments and fine::; to the 
Director~General; 

(d) fhe persons to whom, the places where and fhe manner in which 
payment of assessments in terms of this Act shall bt') made; 

(e) the determination of'tho amount and the conditions and manner of 
payment of benefits to G1SSeSSors or classes of assessors; 

(1) the disposal Df moneys payable in terms of this Aci to any person 
other than lhe Director .. General and not claimed within the prescribe({ 
period by the person entitled thereto; 

(g) any malier which shall or may be prescribe(i by regulation in terms of 
this Act; 

(h) any other matter, whetfu;;r or not connected with any matter 
montioned In paragraphs (a) to (g), which he may deem necessary or 
expedient to prescribe in order to fun'her tile objects and purposes of 
this Act 

(2) Different regulations may be made LInder 
subsection (1) in respect of different classes of employers anc) employees 
and of differc7nt areas, and the Minister may, after consultation with the Board, 
in respect thereof differentiate in such manm'Jr EIS he or she may deem 
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/\ti,V !I;:!';." )j;, i.:tt/;i.1 l:UU/(~~!~/(:d[_':~' ;~;;( 

lily i I 1I){;<i,. JlUr/Oi ::ii!>:,;i:/;iioil (I) ,:.;{,;.J! /Ii.' 
fj,=--rhh, ()ii (:i)if·~/i(.:fif}tl f~; IJ fir if~j!,!f:~~{}iNiH;)ti {(~i i: :-;j:, 

l(lil/{ I,'·: 

()llcupnlkHlid .';IH1 (:011 IP(ll I 'c;:cliJ il': Oil tlln I'(~f!dih; ll"i' HI o):plidi i.'),n~·;IHilplii. ,nki'uditl 

ii I /('.'1 II il." f ,;C;C[iui I (jf:) ur a II' 

Ii. 

II !tJl'.'(culo:;i:; ill ilhodtll C:H!(~ worlmn;. TI lis diBcm;n h: roi'('"iiGd 'i~) in Sched~ ilH :·.l to U "0 

/\ct ~\~; tUiJf:liGuio:;i:: (rr tli(~ IUI1U which i,; ihe r;an1C 81} pHil 11()IHH~/ [ubercl!!osi;; rind 

!hnreforn thit: db(';clse lullel vilithill Ihn 

"!. Tile Millintm's power 10 HI8I(c the reyulcltiOtlr; b a powm that l!lus1 bc; 

exercised subject to UK) Cormtiiutiull of Hie !{epublie of ~3ot!th l\fric<;l, '1990 

("Constitution") <.md tho law. In (~xerd~;intJ such public powor, the Mini~kH h, tlluS 

rGquir(~d to cOlnply with 11110; principlo of legality. This means that the lViinister can 

only exercise the powers to make regulations within the p8rarnf;ter~; of thH Act and 

the Constitution. 

7.1 . In Fedsll(f) Ufe ASSllr;;mce Ltd and Others v Greater Johannesburg 

Transitional Metropolitan Council and ()ther~?, tho Constitutional Court stated the 

following in paragraph 56 of the judgment rerJsrding the principlfJ of legaltty: 

"[1) It is a fundamental principle of the rule of law, recognized widely, that 
the exercise of public power is only legitimate where lawful. The rule 
of law ~ to the extent ai least that it expresses the principle of legality 
-.- is generally understood to be El fundamental principle of 
constitutional law. ".(footnote omitted) 

Pr~SlJmptjofl regardinn CQUSGI of oOGupatlotJtli t:Jlse8sfI 

06. If an employee who has contracted an occupational disease was employed in any 
worl< rneniioned in Schedule 3 in respect of that disease, it shall be presumed, unless the contrary is 
proved, that such disease arose out of and in the course of his employment. 
199B ('12) BCLR 1458 (eC) ("Fedsure"). 
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S () iii Ii S U!fl i!..tll ) lJ i.! !J.li 
/JJrt.i'<;/i1ill(C E:X$Cu}1vr!jD. ... i:NOi y spliar,,", ,--:lrqj)oiJMi'j:lj~ !t~d 

IiiiJ\l dll!iJ.!.QI !(Jrm 
(!QllfemJ..flili2()i/ tlwmJw Ii~l/!/. ,Ii; /{}I'1S)' in fhit-; DCIISO I, din 

j''- wiihill ail:' "':rill,"; uU'II::' iuteJ'ilrJ I;fii!,'dit; riic,i}." 
UI Hhdininq) 

111<: prill! 

nlJ loom, NIHI (ljj()ihei' '!Mwhnlnln·h/I,';imnnfi /\Ie) anrl WIOI'IW':; IJlliJUro the I:Ollif 

(:l)(HmillBd tlli; ~;CDP() oj the !\~inif;t&r'~) POW(,lIS in prol)llilOHtinO I ()fJI1181ioH'; Uild(~1 UI() 

{.II Ihn ;'3uprcnw Cot Hi of APrx~al held that ilK) IC~~IJI;~tion8 whic:1\ in lHii,nnCH 

IJl()virlccl lor n pricin~1 ;;y~telll thai donned and controlled tho sinwl(~ exit price of 

rnm lufH(:"lUll'Hi:: mHI for [) cJi:spom;inn fee'l, wont beyond the powerf, that wero provick~d 

for in tl10 A()t. I\nothor problem with tho ro{1ulaUons was tho fact that while ille Ad 

required that the re~ulations should prescribe UH9 IrH'3thod 01 pUiJlicatioll of tho single 

exit prico; these powers weI¢.'1 de!~;gated to tho Minister or the DireGtor",Gcneral. The 

regulations consequently failed the legGllity test on many fundamental aspects, 

7.5 All n'lgulations must therefore b8 drafted in compliance with the principle of 

legality, failing which the regulations may be declared as invalid, 

7,6 The Constitutional Court has stated that "it is an important principle of the rule 

of law that rules be stated in a clear and accessible manner',4 This principle was 

demonstrated in the case of Investigating Directorate: Serious Economic Of(Hnces 

and Others v I-Iyundai Moior Distrii)utors (Ply) Ltd and Oifu:'lrs: In Re Hyundai Motor 

Distributors (Ply) Ltd [And Others v Smit NO and Otflers
5

, where the Constitutional 

Coud pointed out that lithe Legislature is under a dl.Jty to pass legislation that is 

reasonably clear and precise, enabling citizens and officiCl!~ to understand what is 

expected of them". 

54312004) [2004] ZASGA 122 (20 December 2004). 
Dawood and another v Minister of Home Affairs and Others; Shalabi and enotimr v Minis/er of Home 
Affairs find Otllers; Thomas and Another v Minister of liome Affairs and Others 2000 (3) SA 936 (Ge). 
2001 (1) SA 545 (Ce) at para 24. 
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~'1'ilS ()/J fIH-} hrnd:: /{;ul ii i::.: V~)(1J to !iUl. 

II(JOe:; noi l;()j){filhl i(1 UiO lif Ionnliiy. n iO '~'!/ 
llf)5jI.!Oi'/1')8!l 1,<; olle Or tim In inuiplo;; (Ii (;Olllii IW I IdlfI' thFd l.'t! a;'·; 

I:UWi:; In mUll/a/or; i'l1O o)(on;js(: 0/ publin' ,/;()Wer. /\8 

!)f'(;IIjnl}sly, lfJo roxmchJe 0/ patlliu p()ljImr is fI(Wt! trlle' 

Cousiilu/it)} J wI Jich ie; the supreme laiN. Tim .~lQQtrine. of \;,iliJuonesD is 
!,OLJf]sifi!i.2JJJhc!.JJtft_of law, whiG!l,Jifl129.lntec!puL?ar!ic(;. hU3 -_._- . 
fQJ!1l(lfd!£Q~aj value of oldLC;gn§ljtlJiiom':lL(}eIYlQSi@g~~-'t mgyjres thr-rt 
laws must be written in a clear And [J(x;essifwe manner. WhaTX~"-" 
fj)i1Ji;~e(T7;;rcaE;{)naQ!fLq@rJ'.£!'lw.. (~nd llotperfeiiiucieJitv. -~fhe doctrinr: 
Cifl!EIJ",JlJjl}2$.fHLo..ft§J1QU.:(jJJ1yirfUim§21t~tf! ~rtaitlllLQD~i,>~n;'lalli! -. 
l1lLLsJ..1!1fllfm'e, witf} [fJf:lSQ[I£lRlfJ. certainty to Jf10S,) who@r~ l;()~tJll(rhv il 
whai is feQuirod of !Ilem so that they. mt1'yJ:IillMJatf~ their eorlcfui;( .. 
aCGorlliJKi&. Yhe r.foc;trine.QU&gueness must feGQyni§..ethero/r; ot 
QwemmenlJ!:?J.Y.L11J.@r.1~gi1irrlaie sociEJ.1 tlnd 8_c:of1Qmic ol;Jjectives al1fi 
should not pe used umjulv to im12.f!.!ie .or mellfil'li ii'le lurlheranc;e of" 
,')uelL ()1)jr~gi~es,.~:(Ourun~n~j) .~.- ---~--"-----

/'.n F{.e~JuIQiions Intis! tlierl:Jfol(.l be drafted in sllch a manrK}t' that is dear and 

lInden~;tand8ble. It should not be vanuo and it must t:m undersiandnble to those tn 

which it applios. 

8. When making regulations under the Act, the Minister must comply with the 

Constitution and Ille empowering provision, which is section 9'7 of the Act. It appears 

that the !Jower of the Mifli!;lter to mal,a regulations relating to COmp(OlrlSation related to 

pulmonary tuberculosis in health care workers is not explicitly stated in section 

9l('J )(02) to (f) of the Act. 

8.1 However, section 97(1 )(g) provides that the Minister may mako regulations, 

after consultation with the Board, regarding any matter which shall or may bo 

prescribed by regulations in terms of the Act. In addition, section 97(1 )(h) provides 

that the Minister may make regulations, after consultation with lIu~ Board. regardin!=j 

any other matter, whether or not c;onnected with any matter mentioned in paragraphs 

(a) to (g), which he may deem necessary or expedient to prescribe in order to fUl1hm 

7.006 (3) SA 247 (Ge). 
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~; !. " f ~ \ . ! : : ! i \; i;! If: '1, i: ( ) ~ ;; I;: 

oJ', 
{; . . ,lIt); ( : j ~ ! !.,' ': r l! ! j!' , f: 

IV} /\:; i,; ovidmH;(;diIOHl thel Ion!] lillc 01 1ho /\ct, thfl obj8[;I. nnd plirpOnC of 

illf) Aci i:s to provide for (;ornponsatio!l fO! disclblemont ct1lJsed by occuputionu! 

injurios Of CJjSfcl[lSHS slwtnhwd 01 contrm:lcd by omployees in the coume of thDii 

emp!oyrnBnt, 01 for comprm~;<1tiOti in tile ca~;e of death rnsuHing from slich 

injUi ics or cJi:-;easc!:>. 

g.!) The draft Regulations concern the scope of compensation for 

occupational diseases. In terms of section 9-'(1 )(g) of ttle Act read with soction 

65( 'I )(a) of the Act, lhe Minister may make regulations, after consultation with 

the Hoard, jf it is proved to the satisfaction of the Director-General that the 

employee has contracted a disease rnentioned in Schedule 3 to the Act and 

that such disease has arisen out of and in the course of his or her employment. 

8.6 Considering the subject maitll':lr of the draft Regulations, we are of the 

view thai sections 97'(1 )(g) and (h) and 65('1 )(8) of the Act are the appropriate 

provisions which empower the Minister to make tho regulations. 

9. We now turn to deal with the draft Regulations as set out in the Schedule, 

We have suggested tracl< changes with regards to the drafting style and form of the 

draft Regulations. This is done in order to align the draft Regulations with common 

legislative drafting style and form. 

2003 (3) ALL SA 249 (SeA). 
Thornton, Legislative Drafting at page 342. 
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bn th:; COi IGci mOllie,]1 k';lill. Till: [k,pw ilncni if; rc-;quedcclln it:; intention us 

10 Wllich term is corred and in iHllcnri thi!,; definition in CitHJBC ·i (fl (he (haft 

lintj(H1H. 

il.:3 The Dopflrtment has defined occupational pulmonary tuberclli<mi::J uS follows: 

"OGcupotional pulrnum .. uv tuborculm~if," (PTB) Inearl!) an infeGtiout> diseaso Ci:lU8ed by 

rnycobaderiurn tuben.:uioshs in the workplac~;". We havG noted that the Depnrlrnent 

uses oGcupatiom:t! pulmonary tuberculosis and PTB interchangeably in the draft 

l41egulations. According to Tilornton, a definition should define one word or 

expression onlyo. The £Jepartrnent is advised to clarify in the draft Regulations which 

expression it wishes to use. if the IJepartment wishes to use t?TEl in the draft 

Regulations, thon this needs to be defined. Upon fUiiher perusal of the Acl we noted 

that the Act refers to tuberculosis of the lung and bovine tuben;ulosis in Schedule 3, 

however there is no specific referenc;e to pulmonary tuberculoSis; occupational 

pulmonary tuberculosis or 113 as an abbreviation for tuberculosis. We also note that 

in tile draft Regulations, the Department refers interchangeably to occupational PTB, 

TEl, pulmonary TB, tuberculosis and occupational pulrnom.uy tuberculosis. It appears 

that all these terms are referring to the same thing which, in the context of these draft 

Hegulations is an infectious disease caused by mycobacterium tuberculosis which 

affects lungs, contracted by an employee, which has arisen out of and in the course 

of his or her employment. 

Thornton, Legis/ative J)rafting at page 151. 
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:.>. 

I~; /lIllIU render fric;ndly, I H1W0vor it this (JODS !lUI (Jon 

loilect the tment'!; intontion then (hi,; tnny hn ignored. 

D.6 Clm.l;'1C ::\ of the draft f;;:ogulatimls seeks io provlrln for UK) !!H;Ulnet in which 

pulrnormry function impClirmont shall be dC':l!errnined and ;a()oessed. 

9./ We note that sub~regu!aiion (3) does not read correctly as it does not 

stipulate jf the r':inal Medical Report needs to be submiUed. If the Department 

requires t.hE! submission of the Hnal Medical Repent in respect of an Occupational 

Disease, then this needs to be Glearly stated. In addition it needs to be stated in this 

regulation who is required to submii the report and to whonl the mport should be 

submitted. 

9.8 Sub~regula1jon (3) also makes reference to lung function tests. If ihe 

Department requires thai theso tests need to be submitted, then this mllst be clearly 

stated in the draft Hegulations and the details regarding who must submit the tests 

and to whom tho tests should be submitted, must be contained thereto. 

--.-... --.. --.~---. 
10 According to Thol1lton at page 146, ''An extending definition stipulates for the defined term a meaning 

tfwt In some respect goos beyonci the meaning or mann/ngs conveyed in common I1sage by tflf) tenn. 
Such a definition flsually adds to the conventional meaning an element of assigned meaning". 
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" 11:.; 

~J.·I .j Claw·,c (i of the drnft i{q)ulntions 1c~e8kG to provido for cle,;'lti) bCtl('jfits paYc:liJh~ 

in terfH~3 oj i'l F\urinl [;:xponses Policy mltl wi lore tllt3 ernployeG die",;:; as Fl result en' 

tuberculmlis, widuw's and dependent's pensions will bc) payabln. 

9. '12 Clause l of the draft Regulations seeks to providc'l"for the documentation that 

must be submitted to the Compensation Fund, the employer, individual liable, or ihe 

licensee concerned. 

9,13 We notc~ that paragraph (d) does not read correctly as it does not stipulate if 

the tuberculosis questionnaire and checklist needs to be submitted. We have 

suggm~iod a redraft of the paragraph for the Department's consideration. 

9.14 Clauso 8 of the draft Regulations seeks to provide for the consideration and 

adjudication of all claims by the Commissioner and it makes provision for tnedical 

officers emploYE:)d by the Compensation Fund to be responsible for medical 

assessments of claims and confirmation of acceptance Of rejection of claims. We 

have suggested minor drafting amendments to clause 8 of the draft Regulations. 
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oj; 

eJrnfiinq, 

'j? We Fltlild !(~r1 lioroto a copy Ul ih(c dmH Hepulaiions with track. 

illcOq)Oil11:inW our sUYQe~>ted nlYlGndn H:mt:; fOI yoUi' (';om;ideration. 
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nCCUP1~,T~ONAJ , 
ASSOCIATED WITH SILICA DUST FXPO~mRE !'O:Oii COMPENSAliOl\l 
FUND MA[)IEUi\mla~ THE COMIPE!'-JISAlIOf\l FO~{ OCGUPj\'nONf.:\~, 1i\l,.1 
ANn DISEAS~5 ACl, 1 

The Minister of Lmployment and l.aboUl, after consultation with the Compensation 

Hoard tlas, under section g'( of the Compensation for Occupational Injuries and 

Diseases Act, 1993 (Act [\10, 130 of '1993 made the Regulations in Schedule A. 

These regulations are published for public comments only. 

Interested and affected parties are hereby invited to submit written representations 

on the proposed Regulations. The aforesaid representations must be rnarked for the 

attention of iVlr TH IVlapho~ogel~ and sent by registered post or emailed or hand 

delivered within 60 days of publication of this notice to the following addresses: 

Compensation Fund OR PO Box 955 

'167 Thabo Sehume Street Pretoria 

Pretoria 0001 

0157 

Email addresses: v. 

1 
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! I 

"Ii HtH~Y~:(.i 
.~ nr. (:(i 

'1. Defini1iom; ... ....... J '1 

~. [)ia~]n()sis .... 

3. Irnpainncl1[ ................ . . .. ... h 

·4. (~urnpcn~ati()n fJenefits ... .... b,G 

G, Medical Costs .. , ... , ....................................................................... 6-/ 

O. Death Benefits .............................................. .................................. , ............ l 

t. F{epOIiing .................................................................................... 7 .. 8 

8. CIGlirns Processing ................................................... , .................... 9 

2 
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mew],'; a c('1tiaii I typc') of bacteria; 

pUkllHJnmv tubt:I'«.~u~m~i8 (OPT~]r means an infectious 

disease caused by mycobacterium tuberculosis in the workplace; 

"pulmonary" means lungs; 

"ptldmOrJ3H'Y tl.lberclLllosis" means an infectious disease caused by 

mycobacterium tuberculosis affecting the lungs; 

"pulmonary tuberculosis associated with crystalline silica dust exposure" 

means an occupational disease caused by Mycobacterium tuberculosis in 

employees who have been exposed to crystalline silica dust in the workplace; 

"radiology" means a science dealing with X"rays and other high energy 

radiation used to detect abnormalities in the body; 

"rifampicin" means one of the drugs used to treat tuberculosis; 

3 
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(i) l;d !)IJirll()i1;liV tII!)(:ICI 

on lilt' f()llowin~j: 

II 

(.'1 ) 

it Illedic;;\I IJt lUI 

i!;ola!ioll oi inycob(.~d()liIHII il 

hody rlllid~; ()j ii~:~;uu; 

lilltn ()( 

(b) <1 I Kdthm ::,PI !tunl :>nlC,H ,mel ;J I Dlov,~ tit ciiniG·11/ j;-Hlioluqicnl 

picture; 

(c) two po~~itivo sputum srnecm~, or Cl posilivu Cello)(porl IVITI-=l/FW; 

(d) three negative sputum srnears and a relevant clinical, 

radiological picture and a response to 'tuberculosif; tl'(~atrn(:mt; or 

(8) other acceptable diagnostic techniques if it is impossible to 

isolate mycobacterium tuberculosis using microscopy or 

bacterial culture, may be used. 

(2) The medical officers employed by the Compensation Fund shall 

determine if diagnosis of occupational pulmonary tuberculoses was 

made according to acceptable medical standards. 

(3) Pulmonary Tuberculosis associated with crystalline silica dust exposure 

shall be presumed to be work-related: 

(a) if the affected employee has silicosis attributable to silica dust 

exposure (silica-tuberculosis); 

4 
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oi 

('1) PUlnlOtlcH y function irnpairment shall be determined based on the lunu 

f"unction lest done in at-cordance with the regulations on pulmonary 

tuberculosis. 

(7) Impairment as a result of pulmonary tuberculosis, or complications 

arising from anti-tuberculosis medication administered to the employee, 

shall be assessed in accordance with best practices using the latest 

American Medical Association Guide criteria for rating permanent 

impairment due to pulmonaty dysfunction. 

4. Compensation Benefits 

The compensation benefits payable according to the Act are as follows: 

5 
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!i i ,! .: ,;:11 I):: 

::Il<lI~1 illl 

U JiJi Ii '.) I !lulllh~; 

ii the in)i1till(1 IfI(:cJbd prnctiiiollCI U)il;;idm~; Ill) It 

(c) ii iotal ilnpainnenl !')core is ;-:em to three (i.o. penllCHluni di~;ahlemellt 

18SS t! WI1 or equal to 30%), pfJIITli.:1n(jnt clisablernmrt shall be 

determined and a lump sum shall be paid in tetTn~) 01 tho Act. 

(d) if total irnpairmont score is more than three (i.e. permanent 

disablement is higher than 30%). pension shall be paid in terms of the 

Act. 

Medical Costs 

(1) Medical costs shall be provided for a period of not more than 24 

months from the date of diagnosis or longer. if in the opinion of the 

Commissioner further medical costs will reduce the degree of the 

disablement. 

6 
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loaill b(:)nefit~; payable ,clre ;l~; toll()w~: 

(a) rea80nablc burial exponses :;hall !H; paid in tormL of lurial I :xpem;es 

F'olicy; and 

(b) widow's and dependent's pensions ~,hali be payuble, where '::lpplicabl~, 

if the employoe dies as a result of occupational tuberculosis relatod to 

silica exposure. 

7" Reporting 

The following documentation must be submitted to the compensation commissioner 

or the employer or individual liable or the licensee concerned: 

(a) Employer's Report of an Occupational Disease (W .Ct.. 1); 

(b) Notice of Occupational Diseases and claim for compensation (w.e. 

L 14); 

7 



272 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

, iii! 1 ( ~ ( ) I I: ' l l J ! ); j j 11 ; .! ~ I ( ~ \ " :" !: ; : i ):. )!! \ -; I 'i 1 

;::;1:;:' (\iI! i '; ,I): 

(<I ) I, I ". ('\ '," ,. I J) , I I I J I I I , X:)():,[liC! d:;j(lj'/ ,/\ i '\ 1\ 11\(~j'(: :;I)(\I! (, l.l:';: ':(;,U I) )i If oi 

li V ;\j J(: i 

(c) ir~;i hilcdicnll lOj tilillq Ulf': (,.,1, 

(W,(;I .??); 

(I) 

(q) IcdJOiCllory re~';l1ltf; dmnOn:;tlatinq myco!Ji.\ctcriullI tulX)l"(~UI()~)i,;; 

(h) ChU:3t klays and radiological rGportfj; 

(i) Pro('-Jrc~~;~) Oi' Fin()1 Medical r<epol [ (W.CL.26) in respect 01 occupex!iunal 

disease cmd lung function test must be subrnitted at least 6 months and 

no later than 12 months after completion of treatrnent of tuberculosis 01 

sooner if the treating medical practitioner considers no further 

improvement is anticipated; and 

(j) In case of death, a death certificate and a 811663 (notification of death) 

should be submitted, Alternatively, a death certificate accompanied by 

a detailed medical report on a practice letterhead on the cause of death 

should be submitted, 

g 
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(:i) 

9 
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<Jr~'iCi: ~_·:r -tdL: !.~~af+ ~;'{/\'!I: I t."-'!· !.~lt\ji~:[·& 
( 

t,:~:.~: tfilL;·Jf(~~'d/'.i~'n~J;n.:tl.fii":-i!.' t-; 
l,iHi: (\ g;;rm;l! 
rol: ij~'! ;:I<:<"! (!lia!, 
r:-!}~; ~2'1 12·t 190:~~ 
f,·.;-,gC;ll: N;!lml!~j,.wl;l(;r"!Y'>J:··' 

iVlr. lflObifti, ~ ;'AnltA!l 

Dimctor· Ge!'lorai: I illlE-:ni ui I 
X 'j'if 

LEGAL O~)U\1I0!,J: r~IEG[RA1!ONS (JI~ PUU\JIONARV njHeltElRl;UUDS~S 
ASSOCIA fEll) wn~~ S~UCA DUST IEXPOSUJRE FOR THE 
GOMIPEf\lSA i~ON fUND MADE BY trm~ itfUi\bIS1ER UNDER r~~E 
COMPENSAr~ON fl))R OCCUPAl'IONAt nNJUR~ES AND DISEASES ACT, 
1993 

'1. The Ofllce of the Cilief State Law A.dviser has heen requosted by the 

Department of Employment and Labour ("DGP~rtrnenn. to consider the draft 

Regul2ltions on Pulmonary Tuberculosis in Health Workers i'or tile Compensation 

Fund, made by the Minister under the Compensation for OccupationallnJwies and 

Diseases Act, '1993 ("draft Regulations"), in terms of section 97 of the Compensation 

for Occupational Injuries and Diseases Act, 1993 (Act 1\10. 1 ~~O of 1993) ("AtJt"). 
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!fif[. (J) ~ ;II/Jiod in N I(~ pi ()Visjoils of lilii; (:JWptol, iiil 

sf N ill he o/iiii!o(f in i!ln tX)IIIf)OllsatiO/l provickgl for nnci in fhis /\!:{ if 
il i.'; j!love(] to Uw suih;hwUrlfi of tlw lJin'i(,'[o/"·Geilurnl 

(Ii) tllrli tho employou htJB oontra(;tm/ i.~ di8G'Hf.>O fYH';liiioll(-;ri ill ii)(~ firs! 
(;oJl.lnm or SCflc(iuJe 3 lim! thai' such disr-)U8f! I !flo': orison out of nm! in 
U Ie courso or iJis Of i?f}r ernp/oyn J(mi; or 

(h) lilat 1'110 nmplnyon has c[)lIi'raciot/ a riis(;?uso oiller than n llisecwe 
nom'Amp/ated in /mfawnpfl (a) and that sudl C/i-';f)!'1813 has orir;(;n nut 0/ 
i//I(] in the (;ourse or hh; or 1181 emp/uyl/wllt.". 

/1. 2)f)ctiofl 0/ of the f\(~i ~mlpOWHI~~ the lViinistel til Illake rt'lguiatioln;, i.dim 

consultation wiih tim Compens~jti()l! Uowd, ill tesp(~ct or c(01riain ~:;pocifiod 

Iliailm:; Section 97 providen Wi follows: 

9'1. (1) The Minister may make reffulations, after consultation 
with the Board, regarding- .. 
(a) the place of meeting and the procodure to be foflowed at any meeting 

or th(-} Director··General and assessors or at any proceedings in terms 
of this Act with which the assessors am concerned, or at any 
Investigation in terms of'this Act; 

(b) subject to section 76, the fees payabfe to medical practitioners or 
chiropractors in respect of services rendered in terms of this Act; 

(c) the procedure to be fol/owed in paying assessrnents and fines to the 
DirectOl'~General; 

(d) the persons to whom, the places where and the manner in which 
payment of assessments in terms of this Ac;t shall be made; 

(e) the determination of the amount and the conditions and manner of 
payment of benefits to assessors or classes of assessors; 

(1) the disposal of moneys payable in terms of this Act to any person 
other than the Director-General and not claimed within if Ie prescribeel 
period by the person entitled thereto; 

(g) any matter which shall or may be prescribed by regulation in terms of 
this Act; 

(f1) (my other matier, whether or not connected with any matter 
mentioned in paragraphs (a) to (g), which fie may deem necess~iry or 
expedient to prescriiJe in order to fur/hor the objects and purposes of 
this Act. 



276 No.43529 

UCLI 

GOVERNMENT GAZETTE, 17 JULY 2020 

·~If/)~-:(N.·/j{!i! (i) iii !(.:;;j);;~:i~ lit (Jiilt . .'j("fJl: {:i;i.'·~;:\',\" uj (;ili/Ji: ;',V(."F:"' ,::(;r 1 ; ;.1 ;!f 
~jj(l (1/ ,/ii/(!j"!;r')i '-It (-:/L:;J (J/I(/ ifl{;' /t1d;ii,<dci ilt/~;;., ,:,'iil:, {~( ~~ ,'I!liiJ;j(JJI !·t/!.~/! ~'f)<' ;;()ii/{J'/ 

Ii i I'()'''~) n}(:( /! r;.~.' (:! ;i (liN P:/"(:i riifu\·1 in ,';} /e:/! if Ii Ii JI }r:j n~.l' /}(.' { :f :.;J U-,' J f a-ty (h~Hi} i 

('n /Jf:i,')()jJ ~yji') L{)j;i;;;VC!l(,'--'-; (JJ 

::11)' i'iiUi/ iI/iii./( !1m/Of .';l/h·.:;:,~ii()11 (i) :,'1lnll I,:, 

linN" Oil (;1)1 J\i!r:UlJ/I ii' :,' iiilC, /)(" II-~i If lor n 
nl()ilfll:'" 

hlii, , ii; U)!I ~viifl 

f ,tf :.ijJ U//uilCU .. ' ~iJ( ( 

I no; 

ill j('H H; oi ,;[;clioll fjf) ui the /\(;( I 

(,. 'Ih, drnfi. l~c!illIHtioIY; :'.n[)!~ jo p!()viclcior C()llIp(11l~Jatioll I'cdal.ed to 

\U!J(,I (;ulm;i" in IkJalih earn vvorkcn;. '!'hi!·; disAm;() i~; mfol i ed tu ill ~:>chudule :1 \0 the 

/\ci. (l!, i.llhnj'Clllo:-;i:., of the 1L1Il~~1 which i:; tho S'.1mH fit, ptl!nlonnl y lu!Jurclllm;j: .. and 

tilel elora thi~; dis(-)('mc f8Ik,; wHhin Hlf-) ambit of seetioll 6b('1 )(d). 

"I. The !VIini~;ter'~; pOWD! to malw the reou!ations hi u public POWOI that nill(·;j hn 

exorcised subject to the Com:;iitulion oj the Hepublic: of ~jouth Africa, 'j ~m6 

("Constitution") and thr, law. In exercising sudl public powAr, Ihe Ministnr is thw-; 

required to comply with tilt) principle of legality, Thi!:l means that tho Minister can 

only GXerdS8 tho powers to make mgulations within tl18 parameters of the Act and 

the Constitution. 

"I. 'J. In Fodsure Life Assurance Ud and Others v Graater Johanrwsburg 

Ti'ansiiiol1rl/ Metropolitan Council and Others2
, tho Constitutional Court stated the 

followin9 in paragraph 56 of the judgrnent regarding the principle of legality: 

"[1J It is a fundamental principle of the rule of law, recognized widely, that 
the exercise ol public power is only legitimate where lawful. The rule 
of law ~ to the extent at least that it expresses the principle of legality 
- Is generafly understood to be a fundamental principle of" 
constitutionallaw.".(footnote omitted) 

Presumption regardiflg calise of ocGupational diseuse 

66. If an employee who has contracted an occupational disfHls(! was employed In any 
work mentioned in Schedule 3 In respect of that disease, It shall be presumed, unless the contrary h; 
proved, that such disease arose out of and in the course of his employment. 
'1998 (12) BCLR 1458 (Ce) ("Fedsure"). 
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f! Ii /){--)(.,'jj j,t; {;(;-nu"nl {() f {)j nUl 

i.olli;;/ntu(c (lit(] LXt":cuiilln ill eVOI\! !;OliuJ'u iii"U (;( lOti! w if I(: 
lhdi UHf\, cXUIt:iSC i/U IJO]1'{Y anc! /lei fr}I]XU iO lUIJQlioli 
(jOIlIOIlO!] UP0i) tiIQifI/J\i law. /1/ fun:) ill lhiD .';1'.'1).',0 ihell .. tli;; jJi"illcij)/e (Ii 
/u(jality hi irlll'liOlllNfiliin if)!' f·nmJ.': ,d i/l(' iilh.'(itl! (,"!)!I:,dii"utiiJt!"', (1 hll 

111!l klllillill~J) 

I . ,I I hn pi i'leillle: I)i IU!)i"J Iii Y IJV;l:, nh) fililowed ill!! I', (;, l~;(' ! .. i i 'Iii Ii iIIuconiicd 

No. 43529 277 

0/ ;:;Ol!U I /\1; leu ;lj Iii olilw .'i: Now ( ;Ii(:/;:; Soulil /\l/len (Oy) I il ilit'ocl Ii jl,jini.':{r,"/ 

of I/nallh nll( I w iOl'I)O/: 1.';/!idmfa!nMuit lIili If I N( ) ii//(1 

::)«-llnll KJd the "cope) of 11lc ~JliniGlm'~; POW()lt; in prolrllllrJiJtin~1 n)~)l.!lution" tlndc! the 

i\/lndidnm; ,lnrl Holaied ;;lIb~;jfincf;'; !\ct,l 0(;:; (I\d h!u. (xl of 'j !J(ih). 

'(,Ii llKi ~;\lprclllu CmHl 01 i\ppronl ht.dd HI<l1 the rogulation:~ which ill ummllcc 

providecJ ror n pricinD sy~l()m Ihnt defhH:cl wid COlltm!ifKililn f;illf.jlo exit price of 

mHnufgciurel~; ~H1C! for n cjispow;ing feu, wont beyond UK, powers that wore providfHJ 

for in the !\d /\nothel plOblolfl with tho regulations was the fad that while the Act 

requhE:cl thot th~; regulations t,hould pn%cribe the method of publict:dion of the single 

oxit price; theso powon, were delo~~at0d to the Minister or the Director .. GoneraL The 

renulC1tions consequently failed the legality test on many fundnmentnl aspects. 

1.1'5 All rogulations must therefore be drafted in compliance with the principle of 

legality, failing which the regulations may be declared as invalid. 

"/.6 lhe Constitutional Court has stated that "it iH an important principle of the rulo 

of law that rules be stated in a clear and accessible manner".4 This principle was 

demonstrated in the case of Investigating Directorate: Serious Economic Offences 

and Others v Hyundai Moior Distributors (Ply) Ltd and Others: In Re Hyundai Motor 

Distributors (Ply) Ltd and Others v Smit NO Dnd Others5
, where the Constitutional 

Court pointed out that "the LegislClture is under a duty to pass legislation that is 

reasonably clear and precise, enabling citizens and officials to understand wh~t is 

expected of them". 

--~~--------
543/2004) [2004] ZASCA 122 (20 DecGmber 2004). 
Dawood and another v Minister of /-lorna Affairs and Others; S/wlabi and another v Minisler of J lome 
Affairs and Others; Thomas and AnotilOr v Minister of '~/ome Affairs and Others 2000 (3) SA 936 (GC). 
2001 (1) SA 545 (GC) at para 24. 
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6 

'eq;!"'; ,)i lilCIIi. !il /\iioll/;;iJ/;' It,ir:(li::iill':;/III:.i /,:: ,li/II'J.'·' \' ii/Jiiil','Ic:i (Ii 

(', ,: IlI{ lill!;; 'I, ii I,: (;nllr;·iiilli.kn 1::1 I :()III i I jdd i I!; i:, ,llnv,i':,: 

r .. • '/ 

iJtl(li) WI';:'; c!inIlUiI£j<-HI {Jul/u' /Ji-!8i:, iilil! ii h, \faUI!C <ii/d 

{luUt; i/o! C()!Jtotnl i() i/U-l prinuilJ/c or leua1hy. I he dodrino oi 
\'flUIIOIJO.';.'; is OliO IIi r/w pf'inC'i,fi/w,; of UJIiIilIOf) Intv i'llnt \;lidS I hwe/, 
,by court's If) !(;qulnto tile; oxen:;;;,; or puhlic PtJiJ1lfl /. /1::; 1)( lilfiuri 0111 

{)rel/jollsty, the oxorciDCJ ufpuJJlic: ,oOWO! is flOW icqu!nlecl the 
Cons1iiutioll whiell is tim .'i/lpromG law. Fflo rJoGitil10 Q{ va~.IUI;i/l(}.'i.c; h; 
fQlmdeff.!JllJh~ rule oilaw, whjcll,-i:I§ pointed out G{:)[ljf!!', js@ 
f(JlIn.(~fJ.flonDJ v£!lue (Jf SlY.' constitutjQna! ~Len}OCIE!.[;V._ Lt(&s.w[res thai 
laws {oust be written in a clear and accessible roanner. What is 
;C;llJiro<i is ',(~fl~;'Of1[~ble ceI1aiiif.\I[;i1d not perfect IUCidiiy. ·-·:(fle doctrinn 
(){,/aquenessdoes noir-oQuire absolute certainty of ICiv'ifS.· i/~e law 
,--- ---"". -------_ .. _-- ------- ----- --.---.---------~ .. ,-
must imficnte with mflsonable certainty to tho$f) who are bound IJI' it 
wfhtlUi)-m~li;ii:ed 6{il1fjfl-7 S(;tFl~i iil"iv lriay re!lHI?>IitheiJ.:JJ.Qnc11Jcl" -
pgcording/LThf] sioctritle of vagYQt1'.'l§S l!Jus( recogni~fLtl1QJole of 
Uovol'.!imenl !,oJurther legf1irnate .:~[)gialf!J)_d e,cgnomic oi>joctlves and 
§},lQlJld-,-JQLb? us(},cLuUdtJIV tgilJ1{2.@.c/e orpruvenUhlj furtiLer§Jnce of 
§L/(:;h obif!..Qtiv(-'}s". (( )ur underlining) 

f.n r<f»f~ulatiom; must, thenrfore, be draftod in a mannAr thai is ciear and 

understandable. They should not be vaguo and they must be UlI(.ierstandc1ble to 

tilos() to whom they apply. 

8. When making regulations under the Act, the Minister must comply with the 

Constitution and the empowering provision, which is section 97 of the Act. It appears 

that the power of '!he Minister to make regulations relating to compensation related to 

pulmonary tuherculosis in health care workers i}s not explicitly stated in section 

97«1)(8) to (f) of the Act. 

tL 1 However, section 97(1 )(g) provides that the Minister may mal~e regulations, 

after consultation with the Board, regarding any maHer which shall or may be 

pmscribed by regulations in terms of the Act. In addition, section 97(1 )(h) provides 

that the Minister may make regulations, after consultation with the Board, regarding 

any other matter, whether or not connected with any rnt;;ltter mentioned in paragraphs 

(a) to (g), which he may deem necessary ot" expedient to prescribe in order to further 

2006 (a) SA 247 (CC). 
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":;:nyin~1 till·;ill 

n.l! ,tV; is cvid{,ll(:cd frorn tho !onn title of tho I\ci, lIH'; ()b;()(~l (Hid [lllrpOSc ui 

!tHo) Ad iE (0 pl"Ovido for cOlllpmlBaiiuiI for dir;nblurnc·H 11 C~lll:;()d by occupatiollnl 

injllrie~; or ciis0;'1(;es mAs/ained or contrncted by cmpluycCls in Ihn course uj tlicir 

mnploymenl, or fOI clJlnpon;;otioll in the Ctlr;8 of d(~nth mfiultinn horn [iudl 

injLlli(j~; or disol'\:3es. 

g.!) lho draft Hogulations concern iho scope of compnnsation for 

occupalionn! diseases. in terms of section 9'7(1 )(9) of the Act read wilh section 

65('! )(a) of the Act, the Minister may make regulatior15, after consultation with 

the Board, if it is proved to the satisfaction of the Director~General that the 

employee has contracted a disease mentioned in Schedule 3 to the /~ct and 

that such disease has arisen out of and in the course of his or her employment. 

8.6 Considering tho subject matter of the draft Regulations, we are of the 

view that sections 97(1 )(g) and (h) and 65(1 )(8) of the Ad are the appropriate 

provisions which empower the Minister to make the regulations. 
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9. We now turn to deal with the draft Regulations 8S set out in the Schedule. 

We have suggested track chan~Jes with regards to the drafting style and form of the 

draft Hegulations. This is done in order to align the draft Hegulations with common 

legislative drafting style and form. 

2003 (3) ALL SA 249 (SeA). 
Thornton, Legis/ative Dmfting at page 342. 
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dlaft n(-jfJul,rliom; tile Lbpw lmell] LI~;OS tllH 1c")[11i "(;C)1I0Xpel t M IHfI{II·" wi dell 

nppecllY; to b(~ the cOireci liledical tOil II. Ihn I }epal imel Ii ih I (;)qu8stl.,d 10 cunni III i(~; 

ininillioll fl~, to which tWill j:; COIH"Ccl und to ;,.mleIHJ thi:~ ddillitioll ill rc(]Ulntioll .j of HIP 

draft /iF1nl!latiom;. 

0.3 We pl'OpOS(~ that if tlie Uepartmenl is dcsiroUOi of ur;itl~1 "occupational 

pulmorlmy tuuerculosis" i:1~) 811 extflncJing d(~finjlionfJ, thOIl till'" Depmtrnent ib 

requested to ciCclurly dofifl(;l and cJbbreviato thB tmm in regu/(,~tion 'I of tho riraft 

negulaiions. Further, if the Departrnent wishes to use the phrase TB then we suggest 

that IH be defined in the draft I{egulations. In addition, the Department needs to be 

consistent with the use of terms throughout the draft Hogulations so as to avoid 

Brnblguitios. 

9.4 Regulation 2 of the draft Regulations seeks to provide for the diagnosis of 

occupational pulmonary tuberculosis and the various wayr; in which such a diagnosis 

can be made. We have suggested that paragraph (cJ be divided into subparagraphs 

to make the Regulations more reader friendly, however if this does not correctly 

reflect the Department's intention, then this may be ignored. 

According to Thornton at page 146, '1\n ex/ending definition stiplilates for the defilJGd term a meaning 
that in some respect goos beyond the meanlflg or meanings conveyed in common lIsage by the term. 
Such a definition usually adc/s to the conventional meaning an element of aSSigned meaning". 



!l I: 
',11 

t,LlbilliU(,d. 
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[l(:ljltllirnOlll rcquiro:; thulll!m;c lode lIom1 to 1)(·) [iuiJrniil.(-}d, 1110n thi:; rnll(;t l)(~ c!c-;mly 

~~t8t0d in ihn draill{egulfJtinns and 111(·) dduii!; mgarciillg who tlHwt ~;uhn1i1 thn huh; 

nlld to whonl tile tesb Bhould be nt.lbmiUcd, tilw~i be; cnnh:linc;d thereto. 

9.1\ r-{egul21tioll 4 of tho draft f~e~luIHtions sool\r; to provide for the componsntion 

berlHiits payable) according to tlw Ad after assosstl1fmt of the imrainnent. MillOI 

amendments were suggested in regulation 4 of the draft Hegulations. 

9.9 I-<egulation 5 of the draft Regulations seeks to provide for the medical costs 

that will be provided after 1;\ diagnosis of tuberculosis. In sub-regulation (2.) we have 

suggested the insertion of the words "for tile tuberculosis" to narrow the ambit for 

which medical costs will be paid. 

9.10 Hegulation 6 of the draft Hegulations seeks to provide for death benefits 

payable in terms of a Burial Expenses Policy and where the employee dies as a 

result of tuberculosis, widow's and dependent's pensions will be payable. 
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"Hicnn; l-:lnplflYcci liV li Ie COl n pt-:n;;atiull h lei i() Ii:,! f( ;:;p()!I~;ihk; !Oi Ir l(;div~d 

rJ~;L()S~;III()lll,; of daii II" ;J!lr! conlil n \,.\tiOII or 01 I ejt,dirlll oi di:di n:;. I;\f (' 

'10. tnI01It\~ HUnntiol1 h; drnWil !o the fuel ihnt, hi (ernl!; or EoctiOIl (;(3) 

o~ U COIl"tilutioll, H1C I <oQuialiom; tnw}i b(' puhllLfltHI ill ill 1(~i:At;t hAlO I ri'i"id::l I 

IHllqu(\~le!·j and nOIl·compliiHlcC with Hlki roqllirclrlullllllny I Gsu!i in ill(; drnfi 

F{c(Julnti()ns hein~j invc1licl. 

'1'1. In light of the above discussion, we are of thA view that tho Minister !taB tit,,! 

requisite authority to make the Hequlations under consideration. Subject io our 

suggested amendments rnade directly ill the text of the draft Regulations, we are of 

the view that the draft Hegulations are in order and conforms to the form and style of 

legislative drafting. 

12. We attach hereto a copy of the draft Hegulations with track changes 

incorporating our suggested amendments for your consideration. 

Yours sincerely 

FOR THE OFFICE O~ THE CI"iIEF ~:.rrAT~ I ,AW Ar)VISER 
A Small I A Seiolcela J S IVissapu 
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. WFrJ'H-+U; t·~ 

FUr.;; ur:m::.s 

.,~ 

ijll\~nr­

DiS~Am~~, 
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, 'I 

lhe iVlinisi(:r of [mployment and Labour, after consultation with the Compcn~jaUotl 

Hoard has, under section Dr of the Compen:..;atiotl for Occupational Injurie~; and 

Diseases /\ct, H393 (/\ct No '130 of 1993) made the regulations in Schedule A These 

regulations are published for public cornments only. 

Interested and affected parties are hereby invited to submit written representations 

on the proposed Regulations. The aforesaid representations must be marked for the 

attention of !VII' TH MSlpho!ogela and sent by registered post or emailed or hand 

delivered within 60 days of publication of this notice to the following addresses: 

Compensation Fund 

167 Thabo Sehurne Street 

Pretoria 

(J'157 

on. PO Box 955 

rretoria 

000'1 
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.il,I" 

I. 

'j 
:), 

I ~.~ . ., ". 

IIIl rnql 

') 

" :1 

rWlrt;ior /\ppnilllnlCllL. ....... ,.,' ." .. , .... . 

Interpr('~tors ......................... , ......................... , ............................................ . Il· 

'i. Proce~)se::; of <.!ppointmfHll 01 I~mployer am! Lmployee /\!3SeS!:.oIB ................ /1 

fi. Iln.)(.,;er~sef) of appointment of Medical Assessor;:" Pre~idino Office!;" and 

Interpreter::; ........................................................................ , ..... , ....... , .......... ,., .ri 

7. Confinnation of appointment oj ASSOSSorB, Presiding Officers <'md 

Intmpreter::~ ........ , ..................................................................................... 5 

"8usiness" means employers' organisations representing the interests of 

employers; 

..Ii 

HUlbom'" means federations of unions representing the interests of ernployees; 

"NEDLAC" means National Economic Development and Labour Council; and 

"Regu!artions" means the Regulations on Appointment of Assessors, Presiding 

Officers and Interpreters for the Compensation Fund made under the 

Compensation for Occupational Injuries and Diseases Act, 1993. 

21Page 
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( I) II\(; IVlij 

qj ;11 If! OJ) lit il Ie /\Cl: . 

;1 l l\,n!; 

I) l:.iiq :'-1c)(·;(;;:;:,:()j;;; ;111(1 

C))1I1C Mini~;tcl mw~t (;()II~)! Iii will tlw I 

Ilni:ioli (I) 

Cl) Tile UirodOl··(;cnr-H"al lila)! in tOilm~ or ~;C:H;tiOIl 4(/) or tile /\d :.lppnint 

fol!uvvin~j pCH~;on;; [01' ilearing proc()()[1inq~. cnnlcrnplat(~d in tel i1l~) (1f 

~ectioll 01 (2)(;::1) aild (b) uf the; /\ct:· 

(:1) ! lresidino Offic(·m); and 

(b) Inter-prete!:". 

qU3l!if~eiiJItiom> 'for J\pp(j)in~:m(HIll: 

Tile rnininlum requirement for appointment as: ~ 

(a) Medical assessor shall be: 

(i) MBCHB; 

(ii) registered with the Health Professions Council of South Africa; 

(iii) a minimum of five years of practical experience as a medical 

practitioner; and 

(iv) in good standing with Health Professions Council of South 

Africa. 

(b) Presiding officer shall be: 

(i) Sprac or LLS; 

Oi) adrnitted legal practitioners; 

(iii) a minimum of five years or more of practical experience; 

(iv) in good standing with the Legal Practice Council of South Africa. 

31Page 
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/ '" • 1 • 

,( ) , i ~ ! [ ) : I .\ '/ i '1 

(i) 

(iii) i'iHkn::CIi !''of :·11111 /' 

(ii) 

(iii) 

It 

(i) 

Oi) 

(iii) 

II . III i') CUi i 

!I; ;\i iii 

" " 

diplomn ii I lat IqU<}~l!:-: rmlcticc:; 

,) millillluni :~ Y(')8ifS jH,:;ctical C)cperi()Ilcc;, 

('1) An aSS(~f,~,Or ~~hilll be disqualified in tmrm; of section B(b) of the Act 
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(?) /\ presiding officer and an inturpreter shall Also b(-) clisqwJlified in terms of 

8utH"oqulation (1) of this renuiation, 

Pi'OCl)S§f~S o~: elppOiU1~men~ 01' Empioyer and ~~nllploY~H:i A§seg~(1lrs 

(1) The Compensation Commissioner rnust request National Economic 

Development and Labour Council to provide Compensation Fund with a 

list of persons nominated by Labour and Business from which the Minister 

may appoint assessors representing the interests of Business and Labour, 

(2) Upon receipt of the list of nornim~es, the Compensation Commissioner 

must present such list to the Minister for consideration of suitable 

candidates for appointment 

(3) The Minister must make appointments in accordance with sub··regulation 

1 (2). 

4\Page 



288 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

: i . ~< " : ,. 

(3) 

., '. 

--j I ' il'_'/('~ 
<~ _ _ :~~=..:..=j':)::::i,7"};' :'1-6 --. ,', 

llid·" ~\~)~FS[, I.ViP 

i,i 

I·J,H~llfrt'I=[~~ .OYl\iL~lH t,l'~!] 

1 ".,\,.::,''Z,' /\.~:::; ,J,'.«':;:-", 

" " i<."', I ,." 



STAATSKOERANT, 17 JULIE 2020 No. 43529 289 

DEPARTMENT OF EMPLOYMENT AND LABOUR 

NO. R. 793 17 JULY 2020 

LABOUR RELATIONS ACT, 1995 

BARGAINING COUNCIL FOR THE MOTOR INDUSTRY-MIBCO: EXTENSION TO 

NON-PARTIES OF THE AUTOWORKERS' PROVIDENT FUND AGREEMENT 

I, Thembelani Waltermade Nxesi, Minister of Employment and Labour, hereby in terms of section 

32(2) of the Labour Relations Act, 1995, declare that the Collective Agreement which was concluded 

in the Motor Industry Bargaining Council-MIBCO, and is binding in terms of section 31 of the 

Labour Relations Act, 1995, on the parties which concluded the Agreement, shall be binding on the 

other employers and employees in that Industry with effect from the second Monday after the date of 

publication of this notice and for the period ending 31 August 2022. . 
~~ .. . 

.. ---~.~ ~ ... -.~ :-j~~~.~ .......... .................. . 
MR TW NXESI, MP 

MINISTER OF EMPLOYMENT AND LABOUR 

DATE: .?::':2..~~~\~Sh~ ................ . 
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SCHEDULE 

MOTOR INDUSTRY BARGAINING COUNCIL - MIBCO 

AUTOWORKERS PROVIDENT FUND 

COLLECTIVE AGREEMENT 

No. 43529 291 

in accordance with the provisions of the Labour Relations Act, 1995, made and 

entered into by and between the 

Retail Motor Industry Organisation - RMI 

and the 

Fuel Retailers' Association of Southern Africa- FRA 

and the 

National Employers Association of South Africa - NEASA 

(hereinafter referred to as the "employers" or the "employers" organisations), of the 

one part, and the 

National Union of Metalworkers of South Africa - NUMSA 

and the 

Motor Industry Staff Association - MISA 

(hereinafter referred to as the "employees" or the "trade unions") of the other part, 

being the parties to the Motor Industry Bargaining Council - MIBCO. 

CLAUSE 1 - PERIOD OF OPERATION 

This Agreement shall come into operation on such date as may be fixed by the 

Minister of Labour in terms of section 32 of the Act, and shall remain in force for the 

period ending 31 August 2022. 

1 
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CLAUSE 2 - SCOPE OF APPLICATION OF AGREEMENT 

(1) Subject to the provisions of sub clause (2) of this clause, the terms of this 

Agreement shall be observed -

(a) in the Motor Industry in the Republic of South Africa; 

(b) by all employees in grades 1 to 6 in the Motor Industry and by their 

employers in the Motor Industry. 

(2) Notwithstanding the provisions of sub clause (1), the provisions of this 

Agreement shall not apply to -

(a) grades 1 to 6 employees who are members of the Motor Industry 

Provident Fund until such time as the parties agree that they are 

transferred to the Auto Workers' Provident Fund. 

(b) any employee who has been granted a retirement benefit by any fund 

which provides for such benefits; 

(c) employees in respect of whom their employer contributes, and for as 

long as their employer so contributes, to a pension fund/provident fund 

which was in operation on the date of coming into operation of this 

Agreement and which, in the opinion of the Council, provides benefits 

not less favorable than those provided by the Fund; 

(d) any fixed term and/or probationary employee for six months from the 

date on which he begins employment in the Motor Industry; provided 

that any employer may in his discretion waive this exclusion. 

CLAUSE 3 - DEFINITIONS 

Any expressions used in this Agreement and which are defined in the Labour 

2 
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as amended to and the Main Relations 

have the 

Act shall 

to them in the Act and that <"'""l,rOC,nru'nT ~ot'''~onr~'c to an 

(1 ) 

and unless the 

the masculine nQlnrl<,~ shall include 

inconsistent with the context-

8Aet8 means the labour 

to time. 

terms 
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under a 
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Act No, 97 
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terms of section 29 of the 

Coundl- MI 

and vice versa; 

as amended from 

IV 

contract of 

under the 

in 

the 

(4) "Division B employees" means those employees as defined in the Main 

Agreement from time to time. 

(5) 'Establishment' means any premises or part thereof in or on which activities in 

the Motor Industry or part thereof are conducted; 

(6) 'Independent Board' means the Board established by the Council in terms of 

section 32 of the Act, to consider appeals from non -parties against the refusal 

of a non -party's application for exemption from the provisions of this 

Agreement and the withdrawal of such an exemption by the Council; 

(7) 'Fund' means the Auto Workers' Provident Fund, established in terms of the 

rules of the Fund for the purpose of providing lump sum benefits or annuities 

for employees in the Motor Industry or for the dependants of such employees 

on the death of such employees; 

3 
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in the Main Agreement; 

(15) "Region KZNL" means those areas as defined in "Area A (KZNTL)" and "Area 

B (KZNL)" in the Main Agreement; 

(16) "Region FS & NC" means those areas defined as "Area A (FS & NC)" and 

"Area B (FS & NC)" in the Main Agreement; 

(17) "Region Highveld" means those areas defined as "Area A (Highveld)" and 

"Area B (Highveld)" in the Main Agreement; 

(18) 'Region Northern' means those areas defined as "Area A (Northern)" and 

"Area B (Northem)" in the Main Agreement; 

(19) "Region WP" means those areas defined as "Area A (WP)" and "Area B (WP)" 

in the Main Agreement; 

(20) "Regional Council" means a committee appointed as such by the Council in 

terms of its constitution for any region defined herein; 

(21) "Retirement age" means 65 years; 

(22) "Voluntary member" means a person admitted to membership by a Regional 

Council in terms of clause 5 of this Agreement; 

(23) "Week" means a period of seven consecutive days commencing at midnight 

on a Sunday. 

CLAUSE 4 - ESTABLISHMENT AND OBJECTS OF THE FUND 

(1) The Auto Workers' Provident Fund (hereinafter referred to as the "Fund"), 

originally established in terms of Government Notice No. R. 837 of 23 June 

5 
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1995, is hereby continued. 

(2) The Fund shall consist of contributions as specified in this Agreement, and 

interest, dividends or rental earnings on investments. 

(3) The objects of the Fund shall be, in accordance with the rules of the Fund as 

determined from time to time, to provide benefits for members. 

CLAUSE 5 - MEMBERSHIP 

(1) Subject to the provisions of clause 2 of this agreement and of sub clause (3) of 

this clause, membership of the fund shall be compulsory for every employee, 

within the registered scope of the Council and falling below the threshold 

defined in the Main Agreement, employed in the Motor Industry in grades 1 to 6 

who has not reached retirement age. 

(2) Employees who are not compulsory members in terms of sub clause (1) and 

Directors of companies, members of Close Corporations, Sole Proprietors and 

Partners in business directly engaged in, or in connection with the Motor 

Industry, may be admitted to voluntary membership of the Fund at the sole 

discretion of the Regional Council concerned, and the provisions of the 

Agreement shall mutatis mutandis apply to persons admitted to voluntary 

membership and their employers. 

(3) Every employee for whom membership is compulsory in terms of sub clause (1) 

of this clause, and every person admitted to voluntary membership in terms of 

sub clause (2) of this clause, shall -

(a) complete the form specified in Annexure A to this Agreement and lodge 

such completed form with the Secretary of the Regional Council for the 

Region in which he is employed, within one month after the date on 

which he enters, re-enters or becomes employed in the Motor Industry; 

6 
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concerned. 

(6) The contributions payable by employers as specified in sub clause (3) shall not 

be refundable. 

(7) The contributions collected by Regional Councils in terms of this clause shall be 

paid to the Fund. 

(8) Compound interest on late payments or unpaid amounts and values shall be 

calculated for the period from the first day of the month following the expiration 

of the period in respect of which the relevant amounts or values are payable or 

transferable until the date of receipt by the fund at the rate prescribed ... 

(9) Notwithstanding the provisions of this clause an employer who has been 

discovered in terms of the provisions of the Collective Administrative 

Agreement between the parties, shall be liable for any amounts due in respect 

of provident fund contributions, excluding contributions for which the employee 

is liable in terms of this agreement or any other agreement relating to the 

provident fund, from commencement of employment in respect of each 

employee including penalties and interest payable to the provident fund in 

terms of the PFA in respect of such employee. This provisions of this clause 

are subject to the respective employee electing in writing within 30 days of the 

discovery referred to sub clause (b) above whether to enforce or the waive 

compliance with the provisions of this clause by the employer. 

CLAUSE 7 - ADMINISTRATION 

(1) The Fund shall be administered in accordance with rules approved by the 

Financial Services Board; which rules shall not be inconsistent with the 

provisions of this Agreement, the Act or of the PFA, and a copy of the rules and 

details of any amendments to them shall be lodged with the Financial Services 

Board. 

9 
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CLAUSE 8 - LIQUIDATION OR DISSOLUTION 

(1) In the event of the dissolution of the Councilor in the event of its ceasing to 

function during the currency of this Agreement, the Parties may appoint the 

Company, to perform the functions of the Council in respect of this Agreement. 

If the Company is unwilling or unable to discharge such duties the Financial 

Services Board shall appoint a trustee or trustees to perform the Council's 

function. The Company or the trustee(s) so appointed shall have all the powers 

vested in the Council for purposes of this Agreement. 

(2) In the event of the dissolution of the Councilor in the event of its ceasing to 

function during the currency of this Agreement, the Financial Services Board 

may appoint the Company to perform the functions of the Council in respect of 

this Agreement. If the Company is unwilling or unable to undertake the 

performance of such functions, the Financial Services Board may appoint a 

trustee or trustees to perform the Council's function. The Company or the 

trustee(s) so appointed shall have all the powers vested in the Council for 

purposes of this Agreement. 

(3) In the event of the dissolution of the Councilor in the event of its ceasing to 

function during the currency of this Agreement, the Registrar of Labour 

Relations may appoint the Company to perform the functions of the Council in 

respect of this Agreement. If the Company is unwilling or unable to undertake 

the performance of such functions, the Registrar of Labour Relations may 

appoint a trustee or trustees to perform the Council's function. The Company 

or the trustee(s) so appointed shall have all the powers vested in the Council for 

purposes of this Agreement. 

CLAUSE 9 - AGENTS 

The Councilor any Regional Council may appoint one or more specified persons as 

10 
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agents to assist in giving effect to the terms of this Agreement, and it shall be the duty 

of every employer and every employee to permit such persons to enter such premises, 

institute and complete such enquiries and to examine such documents, books, wage 

sheets, time sheets and pay tickets, question such individuals and to do all such acts 

as may be necessary for the purposes of ascertaining whether the provisions of this 

Agreement are being observed, and no person shall make a false statement to such 

agent in connection with his investigations. 

CLAUSE 10 - EXEMPTIONS 

(1) Subject to the provisions of the Act and the PFA, exemption from any of the 

provisions of this agreement may be granted by the Councilor Regional 

Councils, to any party on application. 

(2) Application for exemption shall be made, in a form prescribed by the Council, to 

the General Secretary of the Councilor the Secretary of the Regional Council 

within whose area the applicant operates or is employed .. 

(3) The Regional Councilor the Council, as the case may be, shall subject to the 

provisions of the Act and PFA, fix the conditions subject to which such 

exemptions shall be valid, and may, if it deems fit, after one week's notice has 

been given, in writing, to the person(s) concerned, withdraw any license of 

exemption. 

(4) The secretary of the Regional Councilor the Secretary of the Council, as the 

case may be, shall issue to every person granted exemption, a license signed 

by him setting out -

(a) the name of the person concerned; 

(b) the provisions of this Agreement from which exemption is granted; 

(c) the conditions subject to which such exemption is granted; and 

11 
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(iii) the scope of exemption required; 

the basic conditions 

the fact that a is not created the 

(vi) the viewing of the exemption from any employee benefit fund or 

training provision in relation to the alternative compatible bona 

fide benefit or provision, including the cost of the employee, 

transferability, administration management and cost, growth and 

stability; 

(vii) the extent to which the proposed exemption undermines 

collective bargaining and labour peace in the Motor Industry; 

(viii) any existing special economic or other circumstances which 

warrant the granting of the exemption; 

(ix) cognisance of the recommendations contained in the Report of 

the Presidential Commission to Investigate Labour Market Policy; 

and 

(x) any recommendation from the Council. 

(f) The Councilor the Regional Council, as the case may be, shall make a 

decision on the application for an exemption within 30 days from the 

date upon which the application was lodged with them. 

(6) The Secretary of the Regional Councilor the Secretary of the Council, as the 

case may be, shall -

(a) number consecutively all licenses issued; 

13 
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or party to the Councilor any of its collective bargaining agreements. 

The independent persons shall be appointed for a period of 12 (twelve) 

months and shall possess inter alia the following qualities: 

(i) the ability to be objective, independent and impartial; 

(ii) sound decision-making skills; 

(iii) leadership qualities, particularly in respect of exercising sound 

judgment; 

(iv) be a person in whose impartially and integrity the public can have 

confidence; 

(v) understand and comply with confidentiality requirements; 

(vi) working knowledge and experience of labour and collective 

bargaining matters; and 

(vii) knowledge and understanding of judicial/quasi-judicial 

processes. 

(b) The Council shall determine such other terms of appointment of 

Members of the Independent Board subject to the provisions of the 

Labour Relations Act. 

(2) Any non-party employer may lodge an appeal with the Independent Board 

against the Council's or Regional Council's decision, as the case may be, to 

refuse to grant an application for an exemption from the provisions of a 

published collective agreement and the withdrawal of such an exemption by the 

Council, in which event the following procedure shall apply: 

15 
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An appeal shall be in writing and shall be addressed to the General 

Secretary of the Councilor the Secretary of the Regional Council, as the 

case may be, for consideration by the Independent Board. 

(b) All appeals lodged by non -parties shall be considered by the 

Independent Board with due regard to the Exemption criteria set out in 

sub clause (7) below. 

(c) All appeals shall be substantiated or motivated by the applicant and shall 

include the following details: 

(i) the period for which the appeal is required; 

(ii) the Agreement and clauses or sub clauses of the Agreement 

from which appeal is required; 

(iii) proof that the exemption applied for has been discussed by the 

employer, his employees and their respective representatives; 

and the responses resulting from such consultation, either in 

support of or against the application, are to be included with the 

appeal. 

(3) The Independent Board may, having regard to the individual merits of each 

appeal, grant or refuse the appeal if-

(a) it does not undermine the agreement; 

(b) it is fair to the employer or his employees and other employers and 

employees in the Industry. 

(4) The Independent Board shall deal with all appeals within 30 days of the date on 

which the appeal was submitted. 

16 
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(5) Once the Independent Board has granted an appeal, it must issue a certificate 

and advise the applicant(s) accordingly within 14 days of the date of its 

decision. 

(6) When the Independent Board dismisses or dismisses part of an appeal it shall 

advise the applicant(s) within 14 days of the date of such decision. 

(7) Exemption criteria: The Independent Board must consider all appeals with 

reference to the following criteria: 

(a) the written substantiation and motivation submitted by the applicant; 

(b) the extent of consultation with and the petition for or against granting the 

appeal as provided by employers or employees who are to be affected 

by the appeal if granted; 

(c) the scope of appeal required; 

(d) the infringement of basic conditions of employment rights; 

(e) the fact that a competitive advantage is not created by the appeal; 

(f) the viewing of the appeal from any employee benefit fund or training 

provision in relation to the alternative compatible bona fide benefit or 

provision. including the cost of the employee, transferability. 

administration management and cost, growth and stability; 

(g) the extent to which the proposed appeal undermines collective 

bargaining and labour peace in the Motor Industry; 

(h) any existing special economic or other circumstances which warrant the 

granting of the appeal; 

17 
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(i) cognisance of the recommendations contained in the Report of the 

Presidential Commission to Investigate Labour Market Policy; and 

U) any recommendation from the Council. 
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SIGNED AT RANDBURG, ON BEHALF OF THE PARTIES, THIS 13 DAY OF 

JANUARY 2020 

o~· ~~. ' 
~ ._,.J 

, ........ "L. .. ~::: .... ::; ... _ ..... (Initial and Surname) PRESWE COUNCIL 

~;tr-----/ 1./1 

j/ 0 
........... .!..(-:!!1::f.l"?:.': .. ! ....... (Initial and Surname) 

VICE-PRESIDENT OF THE COUNCIL 

&7 '-'~~ ~L 
L=.~ ............ (Inltieland Surname) 

GENERAL SeCRETARY 
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ANNEXURE A TO THE AUTO WORKERS' PROVIDENT FUND AGREEMENT 

APPLICATION FOR REGISTRATION AS A MEMBER 

Fund No 

Identity No 

Surname 

First names 

Date of birth ........... (year) ........... (month) ........... (day) 

Sex (state male or female) ..................................... . 

Employed by (employer's name and address) 

Occupation 

Applicant's private address 

Where you employed in the Motor Industry previously? 

If the answer is "Yes", state name and address of employer 

I, the undersigned, hereby apply to be registered as a member of the Auto 

Workers' Provident Fund and agree to abide by the provisions of the Fund's 

rules in force from time to time. 

I nominate as my beneficiary in the event of my death: 

First names 

(Mr/Mrs/Miss) ............................................................................ . 

20 
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Surname ................................................................................. .. 

Relationship (state: wife, husband, father, mother, son, daughter, as the case 

maybe) 

Address: 

Identity No. of beneficiary (where applicable) 

Date ......................................... . 

(Member's signature) 

21 
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ANNEXURE B TO THE AUTO WORKERS' PROVIDENT FUND AGREEMENT 

APPLICATION FOR REGISTRATION AS A VOLUNTARY MEMBER 

Fund No 

Identity No 

Surname 

First names 

Date of birth ........... (year) ........... (month) ........... (day) 

Sex (state male or female) .................................... .. 

Employed by (employer's name and address) 

Occupation ........................................... . 

If an employer, state full name of business 

Status of employer (e.g. owner, director, partner, member? 

If the answer is "Yes", state name and address of employer 

I, the undersigned, member of .......................................................... .. 

Hereby apply to be registered as a member of the Auto Workers' Provident 

Pension Fund and agree to abide by the provisions of the Fund Rules in force 

from time to time. 

Where you employed in the Motor Industry previously? .............................. .. 

If answer is "Yes", state name and address of employer and your Fund No 

22 
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Date ..... 

(Member's signature) 

23 
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DEPARTMENT OF EMPLOYMENT AND LABOUR 

NO. R. 794 17 JULY 2020 

LABOUR RELATIONS ACT, 1995 

FOR THE MOTOR. : EXTENSION 
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SCHEDULE 

BARGAINING 

MOTOR INDUSTRY PROVIDENT FUND AGREEMENT 

COLLECTIVE AGREEMENT 

in accordance with the provisions of the Labour Relations Act, 1995, made and 

entered into by and between the 

Retail Motor Industry Organisation - RMI 

and the 

Fuel Retailers' Association of Southern Africa- FRA 

and the 

National Employers Association of South Africa - NEASA 

(hereinafter referred to as the "employers" or the "employers" organisations), of the 

one part, and the 

National Union of Metalworkers of South Africa - NUMSA 

and the 

Motor Industry Staff Association - MISA 

(hereinafter referred to as the "employees" or the "trade unions") of the other part, 

being the parties to the Motor Industry Bargaining Council - MIBCO. 

CLAUSE 1- PERIOD OF OPERATION 

1 
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This Agreement shall come into operation on such date as may be fixed by the 

Minister of Labour in terms of section 32 of the Act, and shall remain in force for the 

period ending 31 August 2022. 

CLAUSE 2 - SCOPE OF APPLICATION OF AGREEMENT 

(1) Subject to the provisions of sub clause (2) of this clause, the terms of this 
Agreement shall be observed -

(a) in the Motor Industry in the Republic of South Africa; 

(b) employees in Division B, grades 7 and 8 and apprentices in the Motor 
Industry and their employers. 

(2) Notwithstanding the provisions of sub clause (1), the provisions of this 

Agreement shall not apply to -

(a) employees in Division B, grades 7 and 8 and apprentices who are 

members of the Auto Workers' Provident Fund until such time as the 

parties agree that they are transferred to the Motor Industry Provident 

Fund. 

(b) any employee who has been granted a retirement benefit by any fund 

which provides for such benefits; 

(c) employees in respect of whom their employer contributes, and for as 

long as their employer so contributes, to a pension fund/provident fund 

which was in operation on the date of coming into operation of this 

Agreement and which, in the opinion of the Council, provides benefits 

not less favorable than those provided by the Fund; 

(d) any fixed term and/or probationary employee for six months from the 

2 
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date on which he begins employment in the Motor Industry; provided 

that any employer may in his discretion waive this exclusion. 

CLAUSE 3 - DEFINITIONS 

Any expressions used in this Agreement and which are defined in the Labour 

Relations Act, 1995, as amended from time to time and the Main Agreement shall 

have the meanings assigned to them in the Act and that Agreement, references to an 

Act shall include any amendments to such Act, and unless the contrary intention 

appears, words importing the masculine gender shall include females and vice versa; 

further, unless inconsistent with the context-

(1) 'Act' means the Labour Relations Act, 1995 (Act 66 of 1995); as amended from 

time to time. 

(2) 'Apprentice' means an employee serving under a written contract of 

apprenticeship registered or deemed to have been registered under the 

Manpower Training Act, 1981, and includes a minor employed on probation in 

terms of the Act as well as a learner in terms of Chapter IV of the Skills 

Development Act, Act No. 97 of 1998; 

(3) 'Council' means the Motor Industry Bargaining Council - MIBCO, registered in 

terms of section 29 of the Act; 

(4) "Division B employees" means those employees as defined in the Main 

Agreement from time to time. 

(5) 'Establishment' means any premises or part thereof in or on which activities in 

the Motor Industry or part thereof are conducted; 

(6) 'Independent Board' means the Board established by the Council in terms of 
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section 32 of the Act, to consider appeals from non -parties against the refusal 

of a non -party's application for exemption from the provisions of this 

Agreement and the withdrawal of such an exemption by the Council; 

(7) 'Fund' means the Motor Industry Provident Fund. established in terms of the 

rules of the Fund for the purpose of providing lump sum benefits or annuities 

for employees in the Motor Industry or for the dependants of such employees 

on the death of such employees; 

(8) "Grade 7 employees" mean those employees as defined in the Main 

Agreement from time to time; 

(9) "Grade 8 employees" mean those employees as defined in the Main 

Agreement from time to time; 

(10) 'Main Agreement' means the Agreement in which wages and other conditions 

of service are specified for employees in the Motor Industry, as published in 

terms of section 32 of the Act; 

(11) 'Motor Industry' or 'Industry' means the Motor Industry as defined in the Main 

Agreement from time to time; 

(12) , PFA' means the Pension Funds Act 24 of 1956 as amended from time to time; 

(13) 'Pensionable remuneration' means the amount which an employer would 

normally and/or regularly pay to an employee, either weekly or monthly, in 

respect of the ordinary hours required to complete either a full normal week or 

month, as the case may be, and does not include remuneration which an 

employee who is employed on a piece work basis receives over and above the 

amount he would have received if he had not been employed on such basis, 

but includes commission received on the sale of goods; provided, however, that 

all commission received in excess of R9 000 per month shall be excluded, 
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unless the employer an employee jointly agree that contributions shall be paid 

on commission earnings in excess of the aforementioned limitation; 

(14) "Region EC" means those areas defined as "Area A (EC)" and "Area B (EC)" 

in the Main Agreement; 

(15) "Region KZNL" means those areas as defined in "Area A (KZNTL)" and "Area 

B (KZNL)" in the Main Agreement; 

(16) "Region FS & NC" means those areas defined as "Area A (FS & NC)" and 

"Area B (FS & NC)" in the Main Agreement; 

(17) "Region Highveld" means those areas defined as "Area A (Highveld)" and 

"Area B (Highveld)" in the Main Agreement; 

(18) 'Region Northern' means those areas defined as "Area A (Northern)" and 

"Area B (Northern)" in the Main Agreement; 

(19) "Region WP" means those areas defined as "Area A (WP)" and "Area B (WP)" 

in the Main Agreement; 

(20) "Regional Council" means a committee appointed as such by the Council in 

terms of its constitution for any region defined herein; 

(21) "Retirement age" means 65 years; 

(22) "Voluntary member" means a person admitted to membership by a Regional 

Council in terms of clause 5 of this Agreement; 

(23) "Week" means a period of seven consecutive days commencing at midnight 

on a Sunday. 

5 
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CLAUSE 4 - ESTABLISHMENT AND OBJECTS OF THE FUND 

(1) The Motor Industry/MISA Provident Fund established on 1 January 2001 is 

hereby continued as the Motor Industry Provident Fund (hereinafter referred to 

as the "Fund"). 

(2) The Fund shall consist of: 

(a) Contributions paid to it in terms of this agreement; 

(b) Interest, dividends, rental income and capital gains derived from the 

investment of its moneys; 

(c) Money or any other assets transferred to it from any other pension or 

provident fund; and 

(d) Any moneys or other assets lawfully acquired from any other source\ 

whatsoever. 

(3) The objects of the Fund shall be, in accordance with the rules of the Fund as 

determined from time to time, to provide benefits for members. 

CLAUSE 5 - MEMBERSHIP 

(1) Subject to the provisions of clause 2 of this agreement and of sub clause (3) of 

this clause, membership of the fund shall be compulsory for every employee, 

within the registered scope of the Council and falling below the threshold 

defined in the Main Agreement, employed in the Motor Industry in grades 1 to 6 

who has not reached retirement age. 

(2) Employees who are not compulsory members in terms of sub clause (1) and 

Directors of companies, members of Close Corporations, Sole Proprietors and 

Partners in business directly engaged in, or in connection with the Motor 
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clause shall be payable by the employer no later than 30 (thirty) days after of 

the month immediately following that to which the contributions relate. The 

employer shall, together with the contributions payable under this clause, 

submit a statement containing the details referred to in sub clause 4 of this 

Agreement to the Secretary of the relevant Regional Council. 

Note: 

(a) The present postal addresses of the Secretaries of the various Regional 

Councils are as follows: 

For Region EC: P.O. Box 7270, Port Elizabeth, 6056 

For Region KZNL: P.O. Box 17263, Congella, 4013 

For Region FS & NC: P.O.Box 910, Bloemfontein, 9300 

For Region Highveld: P.O.Box 2578, Randburg, 2125 

For Region Northern: POBox 2578, Randburg, 2125 

For Region WP: P.O.Box 17, Bellville, 7535 

(b) Forms prepared specifically for the furnishing of the details required by 

this clause may be obtained from the Regional Secretary of the Region 

concerned. 

(6) The contributions payable by employers as specified in sub clause (3) shall not 

be refundable. 

(7) The contributions collected by Regional Councils in terms of this clause shall be 

paid to the Fund. 

(8) Compound interest on late payments or unpaid amounts and values shall be 

calculated for the period from the first day of the month following the expiration 

of the period in respect of which the relevant amounts or values are payable or 

transferable until the date of receipt by the fund at the rate prescribed ... 
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(9) Notwithstanding the provisions of this clause an employer who has been 

discovered in terms of the provisions of the Collective Administrative 

Agreement between the parties, shall be liable for any amounts due in respect 

of provident fund contributions, excluding contributions for which the employee 

is liable in terms of this agreement or any other agreement relating to the 

provident fund, from commencement of employment in respect of each 

employee including penalties and interest payable to the provident fund in 

terms of the PFA in respect of such employee. This provisions of this clause 

are subject to the respective employee electing in writing within 30 days of the 

discovery referred to sub clause (b) above whether to enforce or the waive 

compliance with the provisions of this clause by the employer. 

CLAUSE 7 - ADMINISTRATION 

(1) The Fund shall be administered in accordance with rules approved by the 

Financial Services Board; which rules shall not be inconsistent with the 

provisions of this Agreement, the Act or of the PFA, and a copy of the rules and 

details of any amendments to them shall be lodged with the Financial Services 

Board. 

CLAUSE 8 - LIQUIDATION OR DISSOLUTION 

In the event of the dissolution of the Councilor in the event of its ceasing to function 

during the currency of this Agreement, the Parties may appoint the Company, to 

perform the functions of the Council in respect of this Agreement. If the Company is 

unwilling or unable to discharge such duties the Financial Services Board shall appoint 

a trustee or trustees to perform the Council's function. The Company or the trustee(s) 

so appointed shall have all the powers vested in the Council for purposes of this 

Agreement. 

CLAUSE 9 - AGENTS 

10 



326 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

The Councilor any Regional Council may appoint one or more specified persons as 

agents to assist in giving effect to the terms of this Agreement, and it shall be the duty 

of every employer and every employee to permit such persons to enter such premises, 

institute and complete such enquiries and to examine such documents, books, wage 

sheets, time sheets and pay tickets, question such individuals and to do all such acts 

as may be necessary for the purposes of ascertaining whether the provisions of this 

Agreement are being observed, and no person shall make a false statement to such 

agent in connection with his investigations. 

CLAUSE 10 - EXEMPTIONS 

(1) Subject to the provisions of the Act and the PFA, exemption from any of the 

provisions of this agreement may be granted by the Councilor Regional 

Councils, to any party on application. 

(2) Application for exemption shall be made, in a form prescribed by the Council, to 

the General Secretary of the Councilor the Secretary of the Regional Council 

within whose area the applicant operates or is employed. 

(3) The Regional Councilor the Council, as the case may be, shall subject to the 

provisions of the Act and PFA, fix the conditions subject to which such 

exemptions shall be valid, and may, if it deems fit, after one week's notice has 

been given, in writing, to the person(s) concerned, withdraw any license of 

exemption. 

(4) The secretary of the Regional Councilor the Secretary of the Council, as the 

case may be, shall issue to every person granted exemption, a license signed 

by him setting out-

(a) the name of the person concerned; 

(b) the provisions of this Agreement from which exemption is granted; 
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(c) the conditions subject to which such exemption is granted; and 

(d) the period during which the exemption shall be valid. 
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granting the exemption as provided by employers or employees 

who are to be affected by the exemption if granted; 

(iii) the scope of exemption required; 

(iv) the infringement of basic conditions of employment rights; 

(v) the fact that a competitive advantage is not created by the 

exemption; 

(vi) the viewing of the exemption from any employee benefit fund or 

training provision in relation to the alternative compatible bona 

fide benefit or provision, including the cost of the employee, 

transferability, administration management and cost, growth and 

stability; 

(vii) the extent to which the proposed exemption undermines 

collective bargaining and labour peace in the Motor Industry; 

(viii) any existing special economic or other circumstances which 

warrant the granting of the exemption; 

(ix) cognisance of the recommendations contained in the Report of 

the Presidential Commission to Investigate Labour Market Policy; 

and 

(x) any recommendation from the Council. 

(f) The Council or the Regional Council, as the case may be, shall make a 

decision on the application for an exemption within 30 days from the 

date upon which the application was lodged with them. 
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from the provisions of a published collective agreement and the withdrawal of 

such an exemption by the Council. The following provisions shall apply to the 

Independent Board: 

(a) The Council shall appoint 6 (six) independent persons (Members) to 

constitute the Independent Board, for the avoidance of doubt, such 

persons shall not be representative, office bearer or official of the council 

or party to the Councilor any of its collective bargaining agreements. 

The independent persons shall be appointed for a period of 12 (twelve) 

months and shall possess inter alia the following qualities: 

(i) the ability to be objective, independent and impartial; 

(ii) sound decision-making skills; 

(iii) leadership qualities, particularly in respect of exercising sound 

judgment; 

(iv) be a person in whose impartially and integrity the public can have 

confidence; 

(v) understand and comply with confidentiality requirements; 

(vi) working knowledge and experience of labour and collective 

bargaining matters; and 

(vii) knowledge and understanding of judicial! quasi-judicial 

processes. 

(b) The Council shall determine such other terms of appointment of 

Members of the Independent Board subject to the provisions of the 

Labour Relations Act. 
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(2) Any non-party employer may lodge an appeal with the Independent Board 

against the Council's or Regional Council's decision, as the case may be, to 

refuse to grant an application for an exemption from the provisions of a 

published collective agreement and the withdrawal of such an exemption by the 

Council, in which event the following procedure shall apply: 

(a) An appeal shall be in writing and shall be addressed to the General 

Secretary of the Councilor the Secretary of the Regional Council, as the 

case may be, for consideration by the Independent Board. 

(b) All appeals lodged by non -parties shall be considered by the 

Independent Board with due regard to the Exemption criteria set out in 

sub clause (7) below. 

(c) All appeals shall be substantiated or motivated by the applicant and shall 

include the following details: 

(i) the period for which the appeal is required; 

(ii) the Agreement and clauses or sub clauses of the Agreement 

from which appeal is required; 

(iii) proof that the exemption applied for has been discussed by the 

employer, his employees and their respective representatives; 

and the responses resulting from such consultation, either in 

support of or against the application, are to be included with the 

appeal. 

(3) The Independent Board may, having regard to the individual merits of each 

appeal, grant or refuse the appeal if-

(a) it does not undermine the agreement; 
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(g) the extent to which the proposed appeal undermines collective 

bargaining and labour peace in the Motor Industry; 

(h) any existing special economic or other circumstances which warrant the 

granting of the appeal; 

(i) cognisance of the recommendations contained in the Report of the 

Presidential Commission to Investigate Labour Market Policy; and 

0) any recommendation from the Council. 
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(5) The arbitrator's decision shall be final and binding subject to the parties' right 

of review to the Labour Court. 

(6) Any other dispute shall have the same meaning as defined in the Act and be 

dealt with in terms of section 51 of the said Act. 
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SIGNED AT RANOBURG, ON BEHALF OF THE PARTIES, THIS 13TH DAY OF 

JANUARY 2.020 

(---) 
Ci:.tJ" '-' t: ""-

.............. . ... ;,,-~:~ ....... (rnitial and Surname) 
-' _ ... ,.,....--

PRE eN~· HE COUNCIL. 
//' 

/-~/ I 

/Q 
... f..L(tfJJ:'"tR!:_I ............. (Initial and Surname) 

V1CE~PRE~IDENT OF THE COUNX1L 

~~/ 
G--~ \J~~ .................................. ~t. (Initial and Surname) 

GENERAL SECRETARY 

20 



336 No.43529 GOVERNMENT GAZETTE, 17 JULY 2020 

ANNEXURE A TO THE MOTOR INDUSTRY PROVIDENT FUND AGREEMENT 

APPLICATION FOR REGISTRATION AS A MEMBER 

Fund No 

Identity No 

Surname 

First names 

Date of birth .......... (year) ........ (month) ........... (day) 

Sex (state male or female).. ....... . ................. . 

Employed by (employer's name and address) 

occupation 

Applicant's private address 

Where you employed in the Motor Industry previously? 

If the answer is "Yes", state name and address of employer 

I, the undersigned, hereby apply to be registered as a member of the Motor 

Industry Provident Fund and agree to abide by the provisions of the Fund's 

rules in force from time to time. 

I nominate as my beneficiary in the event of my death: 

First names 

(Mr/Mrs/Miss) ................................................................... . 

Surname ...................................................................................... .. 

Relationship (state: wife, husband, father, mother, son, daughter, as the case 

maybe) 
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Address: 

Identity No. of beneficiary (where applicable) 

Date ......... . 

(Members signature) 
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ANNEXURE B TO THE MOTOR INDUSTRY PROVIDENT FUND AGREEMENT 

APPLICATION FOR REGISTRATION AS A VOLUNTARY MEMBER 

Fund No 

Identity No 

Surname 

First names 

Date of birth ........... (year) ... .. .. (month) ........... (day) 

Sex (state male or female) .......................... . 

Employed by (employer's name and address) 

occupation ....................................................................................... . 

If an employer, state full name of business 

Status of employer (e.g. owner, director, partner, member? 

If the answer is "Yes", state name and address of employer 

I, the undersigned, member of ....................... '" ........................ '" ....... . 

Hereby apply to be registered as a member of the Motor Industry Provident 

Pension Fund and agree to abide by the provisions of the Fund Rules in force 

from time to time. 

Where you employed in the Motor Industry previously? ............................... . 

If answer is "Yes", state name and address of employer and your Fund No 

Date ........................................ . 

(Member's signature) 
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DEPARTMENT OF EMPLOYMENT AND LABOUR 

LABOUR RELATIONS ACT, 1995 

BARGAINING COUNCIL FOR THE FISHING INDUSTRY: RENEWAL OF PERIOD 

OF OPERATION OF MAIN COLLECTIVE AGREEMENT 

I, Stephen Rathai, Director: Collective Bargaining, duly authorized by the Minister of 

Employment and Labour, hereby, in terms of section 32(6)(a)(ii) of the Labour 

Relations Act, 1995, declare the provisions of Government Notices Nos R.587 of 27 

July 2012, R. 55 of 1 February 2013, R. 935 of 6 December 2013, R. 564 of 3 July 

2015, R. 9 of 5 January 2018 and R. 280 of 1 March 2019 to be effective from the 

date of publication of this notice and for the period ending 31 December 2020. 

S RATHAI 

DIRECTOR: COLLECTIVE BARGAINING 

DATE: - - "- '-.................................................. 

17 JULY 2020 




