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GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF EMPLOYMENT AND LABOUR
NO. R. 792 17 JULY 2020

his Building 167 Thabo Schume Streed, Protoria 0004
s Al s i v FEEEN

Conrensatiog Fond, Dol Heip
Teb 0860 105 350 | Froail address:

REGUIATIONS ON COMPLENSAHON FOR OCCUPATIONAL INIURIES AND DESEASES ACT No
130 OF 1993

Leopimpenm
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COMPENSATION FOR OCGUR ATTTONAE INJURIES AND

DISEHASES ACT, 1993 (ACT NGO 1230 QF 1993)

REGU & TIONS ON MESOTHELIOMA DUR TO OCCUPATIONAL AGBRSTOS
FHPOSURE FOR THE COMPENSATION FUND MADE UNDER
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT,
1993

The Minister of Employment and Labour, after consultation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public commenis only.

Interested and affected parties are hereby invited {o submit writien
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice to

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Sireet Pretoria
Pretoria 0001

0157

Email addresses: Kimbiy.vMakgoba@iiabour.qov.za or Hatry.apholoacla@labiour.gov, za




16 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

Cospies of The Sepadoiions e netewdnh sainoneo




STAATSKOERANT, 17 JULIE 2020 No. 43529

17

U A HINDER

ST

B IS IVIREE soreecrronesemvnss sessisass e sns sba e o caccas casssessnan snssenssesensns sranne s erceasea O

A, Compensation Beneiiib . mmm e wormomn o oo e s s/

E R AREIEA] T 05T trrmesemsereresovssseseeveseonsssssesmntosonsass tonsssass ans 1aeasssssss sasnsesasconsnasn nsnlh

By et O IO IS e o e s veeosssrs oo sesmasrasosancsesvoss cosanosonsas sunatseasson assssasanacnssossonne d

%5

. REPOITIE.conriesacenrorios i nvsirsassns -

B, Clabims PrOCeSSIIE . o scrosssnsercresrossssasesssasssss sosnsssscorsasasasancresseaseare ol

1. Definitions

In these Regulations, a word or expression to which a meaning has been assigned in
the Regulations, has the meaning so assigned to it and, unless the context otherwise

indicates—

“ashestos” means amosite, chrysotile, crocidolite fibrous actinolite, fibrous
anthophyllite and fibrous tremolite types;

“ashestos exposure” means exposure or likely exposure to asbestos dust whilst at
the workplace;

“cytology” means the examination of cells from the body under a microscope. The
test comronly checks for infection, inflammatory disease of the urinary tract, cancer,
or precancerous conditions;

“histology” means a study of microscopic structure of animal or plant tissue;

“medical surveillance” means a planned programme or periodic examination,
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occtipational medicine praciiioner,

“y means malionancy arising o the plomrs and parfioneum in

1574

persons with a history of occupational ashestos axposure;

3

Pvoiene teperd” means  the dindings of ocoupational  hygione

««Jﬁg\a
expostie rssessineiis are recordaed in (')(;(:t.![);’»i’t.i()ix’d.l hydgiene reporis,
“olevral Biopsy” means a samplo of fissue alken irom the body i ordoer to oxamine

it more closely. A docior should recormmend @ blopsy whely an iniial lest suggest
an area of tissue in the body is not normal. Doctors inay call an area of abnormal
fissue alosion, a tumor, o o mass,

“post-mortern examination” means a surgical procedure that consists of a
thorough exarnination of a corpse by dissection to determine the cause, mode and
manner of death or fo ovaluate any disease or injury that may be present for
research or educational purposes;

"Regulations” means the regulations for compensation on mesothelioma due to
occupational asbestos exposure made under the Compensation for Occupational

Injuries and Diseases Act, 1993; and

‘workplace exposure” means exposure or likely exposure o a hazardous

substance whilst at work.

2. Diagnosis

(1) The diagnosis of mesothelioma must be made by a medical practitioner,
based on a biopsy, cytology or post-mortem examination, to confirm the
diagnosis of mesothelioma.

(2) If the diagnosis is made based on positive cytology results, such diagnosis
must be supported by clinical features and radiological investigations, which
must include the reports and films.

(3) If an employee is diagnosed with mesothelioma as a result of exposure to

asbestos and is no longer in the employment of the same employer where
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(21) mosotheliome is present; and
() ihe diagnosis was made according (o acceniable moedical clandaids,

aivient

Whole person impairment will be deternined in accordance with latest AMA Guide

edition once maximal medical improvement has been reached,

A, Compansation PBenefi

B
(R

The compensation benefits payable according o the Act as follows:

(a)

(b)

(d)

payment for temporary {otal disablernent must be made for as long as such
disablement continues, but not for a period exceeding 24 months;

payment for permanent disablement must be imade when the diagnosis of
mesothelioma is confirmed and a final medical report is received;

if the total impairment score is zero to three (i.e. permanent disablement less
than or equal to 30%), permanent disablement must be determined and a
lump sum must be paid in terms of the Act; and

If total impairment score is more than three (i.e. permanent
disablement is higher than 30%), pension must be paid in terms of the

Act.

5, Medical Costs

(1)

(2)

Medical costs must be provided for a period of not more than 24 months from
the date of diagnosis or longer, if in the opinion of the Commissioner, further
medical treatment will reduce the degree of the disablement.

Medical costs must cover any necessary treatment provided by any

healthcare provider.
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an cinployee dics as o resuli of occupational inesoihelionas, the following death

henefiis are payable:

casonable burial expenses in tonns of the Budal Bxpenses Policy; and

spouse and dependeni's pensions,

7. Reporiing

The following documentation rmust be submitted o the compensation fund, or the

employer individually liable, or ihe licensee concerned:

An employer’s report of an Occupational Disease (W.CL.1);

A notice of occupational diseases and clairm jor compensation (W.C. 1.14),

An affidavit by the employee (W.CL.305) [(if an employer cannot be traced or
the employer fails to timeously subrif Employer’s report of an Occupational
Disease (W.CL.1)J;

An industrial history (W.C. L 110);

A clear history of occupational asbesios exposure or exposure in an industry
where asbestos exposure is known to occur;

the length of exposure;

A medical surveillance report that is baseline periodic exit, where applicable;
An occupational hygiene report, where applicable;

A first medical report detailing the employee’s iliness in respect of an
occupational disease (W.C.L 22);

A histology of the pleural biopsy or cytology report of peritoneal fluid
containing the name of the claimant and the diagnosis of mesothelioma of any
type. The report should also detail the name of the pathologist, contact and

reference details that will enable telephonic validation of the report;
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A piogress of iinel moedicel report i respect of oceupaiions]

IBY:

I the case of deathy

(i) o dosth cotfificate and o BEIGES (hotification of doath) o where o
notice: of doath is not available, o death cortificaie accompaniad by a
detailed medical ioport on o praciice leftorbead on the canse of death;
and

(i) Resulis of the postmoriem examination, where applicable.

Claims Processing

The Commissioner must consider and adjudicate all clains.

e modical officers employed by the compensation fund are responsible for

the medical assessment of a claim and for the confirmation of the acceptance

or rejection of a claim.

MINISTER OF EMPLOYMENT AND LABOUR
DATE: 2 Vo 25 \ Dua s
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INTRODHCTION AND BACKGROUND

1. The Department of Employment and Labour (the "Depariment”) reguesis us o
serutinise and provide a legal opinion on the Regulations for the Compensaiion on
Mesothelioma due to Oscupational Asbestos Exposure (the “draft Regulations”), o be made
under section 97 of the Gompensation for Occupations! Injuries and Diseases Ad, 1883 (Act
No. 130 of 1893) (the “Aci”).

pa
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X3 the delegation of lngislative power o tho Fxeoutive by Pariseent is important and

necessaly for effectivo lew-realdng and implomertation.  In Executive Councll, Western

Cape Leglslature, aud Othere v President of the Republic of Sauth &drics ana Others
1085 (4) SA 077 {00, the Copstiutional Count (iha "CCY), per Chaskalson |, staled the
following with regard o the need for Parliament to delegaie its law-making powers o the

Fxaoutive:

“51] The legislative authority vested in Paliament under s 37 of ihe
Constitution is exprossed in wide terms - "o make laws for the Republic in
accordance with this Constitution'. In a modem Siale detailed provisions are
often required for the purpose of implementing and regulating laws and
Parliameni cannot be expected to deal with all sush matiers iiself, There is
nothing in the Constitution which prohiblis Parilament from delegating
subordingte regulatory authority (o other budies. The power to do so i
necessary for effective law-making. It Is implicit in the power to make laws for
the country and | have no doubt that under our Constitution Parliament can
pass legislation delegating such legislative functions io other bodies. There
is, however, a difference between delsgating authoriiy o make subordinate
legislation within the frameweork of a statute under which the delegation
is made, and assigning plenary legisiative power o another body....” (Our

emphasis.)
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not only desiiable ive fhet i
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§ b dapetooday weorldng oF the " (Ong omphasis.)
5. The power {0 nake regilations s a public powar that most be exercised subjed {o
the Congtitution and tho law. In Affurdable Medicines Trmst 2nd 8hore v Minfatee of

Hewdth god Others 2006 (3) BA 247 (CC), the G0 slgind the following in this regard:

4L] Gur constitutionsl damooracy s founded on, among other values, the
{s)upremacy of the Constiivtion and the rule of lavw'. The very next provision
of the Consiitution declares that the 'Conslitution is the supreme law of the
lapublic; law or conduct inconsistent with it is invalid’. And to give effect 1o
the suprsimacy of the Constitution, courls ‘'must declare that any law or
conduct that is inconsistent with the Constitution is invalid o the axtent of its
inconsistency’. This commitment fo the supremacy of the Constitution and
the rule of law means that the exercise of afl public power & now subjeat

to conetifulional controd.

[48] The exercise of public power must therefors comply with the
sopstitution, which ie the supreme law, and the dootrine of lepality,
which iz part of that law. The doclrine of legality, which is an incident of the
rule of law, is one of the constitutional controls through which the exercise of
public power is regulaied by the Constilution. It entails that beth the
Legislature and the Executive 'are consirained by the principle that they

may exerciss no power and parform neo function beyond that conferred

3
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Miigtor acted ufira viies i in oliect 5 finding that the Minister acted i »
e e s inconsistont with the Consifulion and his or her conduet o
invalid. What would have been ifire viree under comimon law by reason of 2
funciionary cxenading his or har powors Is now nvalia under the Constiiution
as an infrngomont of the piinciplo of legalily, the question, therafore, is
whether the Minisier scted wlre vires in mnling regulstions that link »

ficence o compoundd and dispense medicihies o soedfic premisos, Tha
§

P

answar 10 this guestion mugt be soughd iy the chnpowering provisions,
H E="4

{Fovinotes omitled, our emphasis.)

fry Vorster and Another v bDepattinent of Economle Developmens, Frvivonmens

and Touriem, Limpopo Province, and Gihere 2006 (&) 8A 291 (1) the court also sinted

the: following in this regard:

‘18] Lawiulness is relevant to the exercige of all public power, whether or
not the exercise of such power constitutes administrative action. Lawfuiness
depends on the terms of the empowering statuie. If the exercise of public
power iz not sanctioned by the relevant empowering statute, it will be

urlenvfal and Invalid.” (Our emiphasis.)

Empowering provigion

7.

In making the proposed draft Regulations, the Minister must comply with ihe

Constitution, which is the supreme law, and the empowering provision, which is section 87 of
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(1) the Minicicr sy omeke oegnistions,

et diation with Ue Hoard, regriding

(3 e pdace of mecting amd the proceduro o be ollowsd of sy iaeeting
of he Direcior-Goneral mad assestons of af any procecdings i o

of this Act wilh which ithe CsEONG e contormed, o o any

investigation n tonms of thic Act;

(&) subject to section ¥0, the Tess peyable to wcdical practiionoers o
shiropracions in respact of sopvieas ronderad in lorms of this Act;

() iho prosedure (o bo {ollowed n paying sssessments and fines to the
Direoior-Cioneral;

(¢} the persons to whom, the places where and the manner in which
payment of assegsments in torms of this Act shall be made;

(e} the delssmination of the amount and the conditions and manner of
payment of beneiits (0 assessors o classes of assessors;

] the disposal of monoys payable in terms of this Act to any person
other than the Director-General and not claimed within the prescribed
period by the person entitled thereto,

(o) eny matter which ehall or may be prescribed by regulation in
terns of this Act;

(A any other matier, whether or not connected with any matter
mentioned In pawragraphs (&) to (g), which he may deain
necessary of expedient to prescribe in order fo further the
objects and purposes of this Aet.

(2) Differeni regulations may be made under subsection (1) in
respect of different classes of employers and employees and of different
areas, and the Minister may, after consultation with the Board, in respact

thereof differentiate in such manner as he or she may deem expeadient.
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secticn 68 of the Aot responiively, wideh providon se followss:

Tro provide for componsttion for disabloment oausod by cooupedional
njurias o diseascs sustained or confracicd by employass b the course of
thair omploveoni, o for death resulting from such inbdes o diseasss; and

s

to provide for maiiers connected therewiih.”

Greetion G4

"Gh Compensoilon for ocoupstional dlecsses.—{1) Subject o the

&

provisions  of this Chapter, an smployee shall be entiled fo the

compensation provided for and prescribied in this Act if it is proved to

the satisfaction of the Director-Genaral--

() that the employse hag confracted a disease mentioned n the
first column of Schedule 2 and that such dissase haa arisen out
of and in the course of his or hey employent; or

(by  that the employes has contracied a diseass other than & disease
contemplated in paragraph (a) and that such disease has arisen
out of and In the course of his or her employment.

(2) I an employse has contracled a disesss referred {0 in
subsection (1) and the Director-General is of the opinion that the recovery of
he employes is being delayed or that his femporary toial disablement is
being prolonged by reason of somes other dissase of which the employee is
suffering, he may approve meadical ald also for such other disease for so

long as ho may deem it necessary.

6
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goneamest as the casa may bo, withitn 12 months from e commenceinsid

of that dizoras,

() for the puiposes of this Act ho conunencomeaent of & diseaso

referred to i subsedion (1) shall be decmed 0 ba the dute ob which &
madical praciiioner diagnosed that disease for e st e or such eardior
date as the Direclor-Gonerst mmay determing i U s more favourahln o the
ermplovae.

(B)  The provisions of this Act regarding o accident shall apply
mudaifs mulandis 10 & disease referred o in subscotion (1), except where

such provisions are clearly inapproprisie.” (Our emphasis.)

10. The draft Repulations sock to eslablish reguirements and procodures for the
compensation for disablement caused by diseases sustained or contracted by employees in

the course of thelr employment, or for desth resuliing from such diseases.

i1. It must be noled thai, in terms of section 97 of the Act, the Minister may nol make

any regulation, except after consuliation with the Compensation Board.

12, Subject to our commenis in the slectronic copy of the draft Reguiations and above, it
is our view that the draft Regulations are duly authorised and fall within the ambit of the

ampowering provisions of the Act.
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the Hegulations by the Minisier and o g g thereot, Therdors, wo hove amendao

the apecting provision to moad o5 inflows:

“ho Minister of Employment and | abour bes, under soction 27 of the Componsation
for Cecupstions! jules and Diseases Ao, 1993 (Act No, 130 of 1993), afier
sonsultaiion with the Compensation Board, made the Regulafions contained in the
Sehadnio”
14, Wa have noied the use of the word “shall” throughout the drafl Regulations,  We
propose that the Diafters of the Regulations svold the use of the word “shall” i
contemporaly legislation.  The word is archaic and denoles both the iulure {orin and
obligation. We propose that the word "must” rathor be used in instances where obligations

pre intended. We have proposed this amendment thraughout the drafi Regulations.

Surmmaery snd eommments: drafi Regulations

15, In a nuishell, the draft Regulations provides as foflows:

Ad dratt regulation 1 - Definltions

15.1  We have noted that there are words and terms that are definad in drafl regulation 1
that do not ocour anywhere in the text of the draft Regulations. A definition provision is used
to define words and expressions that are used in the drafi Regulations, bul that are not
definad in the Act and that do not convey their ordinary dictionary meaniing. Therefore, only
words that require clarification and that occur in the text of the drafi Regulations should be
defined.

16.2  t must also be noted that substantial content must not be contained in the definition

provisions, but rather form part of the substantive contents of the drail Regulations,

8



30 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

PHY n enme o deadi renuloiion 2, e dingnonic of mosniboliome eel Benaes by o
msdinsi practionar, This disit repulation dous ped cloarly indicsio whethor The madics

ofitcers amploved by ithe compaoiantion i pnake o ocoision wheihor mosothelioms s
present busad on ihe epolis weeived ronn o medicer practiioner or whether ey mnako

isions without such roporls, This must be daniliad o redidied i o msnner

i

wounld accistely capline the Dapariment’s fication,
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1654 Draft regulation 3 stetes that "whole person impaliment” will be determined in

secordance with the latest AMA Guide editon. 1 e not clesr what Is meant by the fermns

“whole porson impaitment” and "AVA Guide”. We propose thal hese tenns be defined or

thai reforenca be made 1o a term which is already defined in the Act (e, "disablemant”),

spisation honetiis

A derit vognitstion 4 - Cowg

provides for the compeansation benefits payable in accordance with

18,5 Pwalt regulation 4

not clear where these compensation benefits are derived from. 1 these

the Act. It is
benefits are payable in accordance with the Act, we proposc that this draft regulation must
specify (i.e. by cross-reference) the sections and Schedules in the COIDA whera these

benefits are provided for.

15.86  This draft reguiation further staies that “permanent disablemerit shall be delermined
and & lump sum shall be paid in terms of the Act’. For the sake of clarity and certainty, we
propose that a cross-reference be inserted to the applicable seclion in the Act, which

indicates the manner in which permanent disablement is determined and paid in terms of the

Act {e.g. in lerms of section 65(3) of the principal Act).

Ad draft regulation § - Medical costs
16.7  Draft regulation 5 provides for the apportionment of medical costs.

Ad draft regulation § - Death benefite
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pensions will bo deicimined, Woe propose hat o spocific crosc reference ba fnsaiied o the

applicable polivy o lodislation (e, the principad Act) i iorms of which these pensions are

determinoed,

dotlon 7 - Bopoiilng

1 Dyalt regulation 7 provides for the list of decumentation o bo subialifed o the

cotnpensation fund.

16,17 We have noled that the heading o this dradi regudation does not acourately reflect the
contents of the draft regulation end have, therefore, suggesiod that the heading to this drafi
£

regulation be amended o read "DOCUMERTATION TO BE SUBMITED.  We have

amendeod the Index in accordance with the proposed change to the heading.

Ad dralt recuiation § - Clalns processing

15.13 In terms of drafl regulation 8, the Commissioner must “consider and adjudicate upon
the liability of all claims”. We suggest that the drail regulation should be amended to provide
only that the Commissioner imust consider and adjudicate all claims (as opposed to the

“liability of alt claims”).
Ad draft vegulation 8 — Short title and commenceinent (newly inserted)
15.14 We have proposed the addltion of a drafl regulation that provides for the short title

and commencement of the draft Regulations.

Gseneral remarks on the making of regulations
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publie coneaniond hotors publishing the | egalations;
(e ihe Hegulations woere nol prosmplygsted oo manney consistond with e Promotion
of Adininisirative Justice Act, 2000 {Act Moo 3 of 2000) and section 323° of the

Conglitetion of ths Republic of South Afries, 1096, and

{eh) ihe Hegubations wore also not published i sl oast iwoe offficial languages as
raguirad by seciion 8()a) of ths Constitution. (See paragraphs 20-38, 43.44, 51,

B¢ ound 59 ana alan Orone

dorder Roa veansporl, Agoney v Conteal A

el Siepvie

{e

17, the Depardment i reminded to comply with section 4 of the Promotion of
Administrative Justice Act, 2000 (Aot No. 3 of 2000) by publishing the draft Regulafions for
comment. We are of the opinion that the draft Regulations must also be published in at loast

iwo official languages, as provided Tor in section 8(3)(a) of the Constitution,

CORCLUSION

18, Subject to the above comments and the suggested amendments made in the
! Section 33 of the Constitution siates as follows:

“84. Just administrative action.—(1) Everyone has the right to administrative action that is lawful,
reasonable and procedurally fair.
{2} Everyone whose rights have been adversely affected by administrative action has the right
to be glven writien reasons.
{3} National legislation rrust be enacted to give effect to these rights, and must—
(a} provide for the review of administrative action by a court o1, where appropriate, an
independent and impartial tribunal;
{b) mpose a duty on the state to give effect to the rights In subsectlons (1) and {2); and
{c) promote an efficient adminlisiration.”
11
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COMPUNSATION FOR OCCUPATIONAD INJEIRIES AR

PISEASES ACT, 1003 (AL NO 130 OF 1893)

REGULATIONS ON IRRITARNTT-INDUCED ASTHMA FOR THE
COMPENSATION FURND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1993

The Minister of Employment and Labour, after consultation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit  written
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice to

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Fmail addresses: Kinblv.Makqobatplzbou.cov.za or Harryfuaphologela@labour.gov.za
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3. dmpairment... oo e e R 2
4, Compensation Benefits....... .. U
5. Medical Costs......... s e e o
6. Death Benefits....... e e et e e r e n e es 9
AR 2 CT Lo LT o TR 10
B. Clalms Processiiig. oo i iieneeitriaeii et ruenaeenaes 10

1. Definitions
“Bronchodilators” means drugs that cause widening of the bronchi, for

example any of those drugs taken by inhalation for the alleviation of asthma;

“Bronchial challenge test” means a lung funciion test for asthma, which is
more commonly used in adulis than in children, and which might be performed if
symptoms and screening spirometry do not clearly or convincingly establish a
diagnosis of asthma and entails that you inhale increasing amounts of
methacholine aerosol mist before and after spirometry. The methacholine test is
considered positive, meaning asthma is present, if the lung function drops by at
least 20%;
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7 neans the porceniage of the VO axpired in one second,
SEEV means forcod expiratory volumoe in one second and entails the volume of
air cohaled in the first sccond undoy force affer & makimal inhalation, the normal
vajues of which are belwoeoen 60% and120%;

“Slepltant-induced Asthima™ means a disease characierised by variable airflow
limitation and/or bronchial hyper responsiveness due (0 causes and conditions
attributable to a particular working environment.  Thesce Regulations deal with
non-immunological, namely liritant-induced Asthima, rosulling from a single
intense exposure or multiple exposuwres o known irfitani(s) in a previously

healthy individual;

“lgF” means immunoglobulin & (IgE) test, which measures the level of Igk, a

type of antibody,

“REF” or “PEFR” means Peak expiratory flow (PEF), also called peak
expiratory flow rate (PEFR), and is a person's maximum speed of expiration, as
measured with a peak flow meter, a small, hand-held device used to monitor a
person's ability io breathe out air;
“the Act” means the Compensation for Occupational Injuries and Diseases
Act, 1993 (Act No. 130 of 1993);

“Regulations” means the regulations relating to irritant-induced asthma made
under the Compensation for Occupational Injuries and Diseases Act, 1993; and
“workplace exposure” means exposure or likely exposure to a hazardous

substance whilst at work.
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(i) A diagnosis of lidtanit-induced Astinns shall be ade by comedical

faldyien:

piactitionar basead on ihe followine,

{a1) o lung nnction test,

(b)Y ocoupational oxpostre o a Known canse of asthing,

(¢) o chronological relafionship betwoeen asthima and the working
chvironimoent;

I possible, the evidence for the diaghosis of asihima should be
documaeniad belore  commencing treatinent.

(d) a characteristic history and physical examinations that suggests
asthima,

(¢} physiological evidence of variable airflow limitation including any
one or more of the following:

(i) Significant reversibility of FEV, post-bronchodilator (>12%
and >200mi);

(i)  excessive variability in twice-daily PEF (>10%) over 2
weeks. Daily PEF variability can be calculated
as [(day's highest PEF - day’s lowest PL:F)/ mean of day’s
highest and day’s lowest PEF]. This variability is summed
and averaged over 2 weeks;

(iii) significant increase in FEVy (>12% and >200ml) after
weeks of oral steroid anti-inflammatory treatment; and

(iv) positive non-specific bronchial hyper responsiveness
(methacholine or histamine challenge test);

() exclusion of other pulmonary disorders that may explain the
symptoms or simulate asthma, such as vocal cord
dysfunction, hyperventilation syndrome, muitiple chemical
sensitivity syndrome or COPD;

(g)  an occupational exposure preceding the onset of asthmatic
sympioms;

(h)  an exposure and/or physiological evidence of the relationship
between asthma and the workplace environment (Diagnosis
of Irritant-induced Asthma requires 1 and preferably one or
more of (i)-(v)):
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(1) an association helwaeen syinpioms of asthinag and work
CXPOBUITE,

(i) significant worlerelaied variability  (220%) i serial

PRI

-

(iv)  work-related changes in setial testing of noo specific
hronchial hyperresponsiveness (e.g. methacholine or
histamine challenge test); and

(v) positive specific inhalaiion challenges in the laboratory
or workplace challenges.
(7} Confirmatory diagnosis of irritant-induced asthima can only be
determined on lung function tests performed three weeks after
removal from exposure.

(3) The medical practitioners employed by the Compensation Fund
shall determine whether the diagnosis of Irritant-induced Asithma
was made according to acceptable medical standards.

3. Impairmeant

(1) Assessment of permanent impairment shall be determined no later
than two years after diagnosis and removal from the exposure or
reduction in the exposure , and after maximum medical
improvement has been achieved.

(2) The degree of impairment will be evaluated based on lung function
tests and the history of medication prescribed to control asthma.
Original copies of lung function tests must be submitted to enable
the medical practitioners to consider acceptability of the quality of
these tests.

(3) A test carried out after the administration of a Bronchodilator must
be included.
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{4y The hnpainmeni class will o detormned by e bwo paraiaeiens
(post bronchodilaior THVT and mmedication jegnirciments), of

copmibiding (o thoe compifation of o class, which dotermines the
parnaneni disablement of & claimeant (whole porcon impaiiment),

(H) The evaluation of airflow obstraction will be based on lung function
testing in accordance with the Commissionor’s Reqgulaiion on
Irritant induced aoibimn,

Table 4 Parameter 1 Posthronchodilator FEVT

Class B | FFVT % Predictod o
0 280 -

1 7078

2 60-69

3 5059

4 <50

H:V{ i;/ioig)li’edficted = measured FEVi divided by reference RV x 100

Table 2: Parameter 2: Minimum Medication Prescribed

CILASS | Medication B -
0 No medication.
1 Occasional bronchodilator, not daily.

OR

Occasional or daily short acting bronchodilators + daily low-
dose inhaled steroid (£ 400 micrograms Budesonide or
equivalent™).

Occasional or daily short acting bronchodilators + daily low
dose inhaled steroid (<400 micrograms Budesonide or
equivalent) in addition to any one of the following:

- Daily long acting bronchodilator;

- Leukotriene modifier;

— Sustained-release theophylline; or

- Qccasional (1-3/year) course oral steroid.

OR
Occasional or daily short acting bronchodilaiors + daily medium

dose inhaled steroid (400-800 micrograms of Budesonide or
equivalent).
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<)
Draily shoii acting bionchodilaion v daily ineding doso inhaled
sioroid (A00-800 inicrograms of LBudesonide of aduivalont) in
addition 1o any one of he following:
Diaily long acting bronchodilator;
I evilkotriene modifiars:
Gustained-releasc theophvlline; ol
| ~ Occasional (1-3/year) course oral sicroid
i

Paily short acting bronchodilator -+ daily medium dose inhaled
staroid (400-800 micrograms of Budesonide or equivalent) in
addition o any one of the following:
Daily long acting muscarinic aniagonist (5 micrograms of
Tiotropium or equivalent); o
— Trequent (>3/year) course oral steroid in addition {o any
other asthma medication.

900 ug Budesonide is equivalent to 250 ug Beclomethasone dipropionate, 100
ug Fluticasone propionate and 80 ug Ciclesonide.
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Impnivene
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DA G0
(ABCDE)
 (minimat)

(M 1)

iDL
(Moderate)

(Severe)

Clinienl £ asiers | WMo . Oceastonal o daily | Vailly  shori acting | Asthina not
e O T bronchodilator. | shori acting | brounchodilator daily | controlied by
WHM?HMFH \ et a.ﬂ'( \ not daily. hronchodifators ¢ dally | meadiuwn  dose  nhaled | weabment:
medication  needed, | yeguired “R“ - low dose inhaled sterold | sterojd {400-809
froguenty of a fge ((;:il“;"'“"M‘Sh(:’:.[ (2400 micrograms | microgeas of Daily short acting
g'&g:‘} acting PBudesonide ) ) _ov‘ '-,‘suci‘esomdez ) _ _or hronchodilator +
bronchodilators | equivalent) in addition | equivalent}) in  adaition daily medium
+ daily low- | f0  any ung of ihe |0 any one of the | 4o.0 inhaled
dose“ i&lhaled jollowing: , ’mtl(awmg: ) sieroid  (400-80D
Pudesonide or hmnjmdilat(n‘ hronchodilator Budesonide o
ctpuivalent?), : : i v egiivalent) in
oF oF addition o any
Leultoiriene - leukobienc one of the
modifier, or modifiers, or following:
Sustained- Sustained- Daity
ielease release long
theophyliine, or theophyiline, or acting
Occasional  (i- Occasional (1- museari
dlyear) couise 3lyear) course nie
oral steroidd. oral steroid antagoni
OR st (5
Occasional  or  daily microgra
short acting ms of
bronchodilators + daily Tiotropiu
medium dose inhaled - or
steroid (400-800 equivale
micrograms of ni), or
Budesonide or Freguent
equivalent). (=3lyear) course
oral steroid in
addition to any
other asthma
. L medication.
Maximurn z80% 70%-80% 60%-69% 50%-59% <50%
posibronchodilater
FEV1, percentage
predicied . . I
Objective tests for
degree of airway
hyperesponsiveness
PC20 mg/mL 6-8 35 3->0.5 105025 0.24-0.125
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1y Paviment for winporany disableimani shall boe imade for as long o such
disablomoent continuos, bul not for o pertod exceeding @24 monihe.

() In ihe case of penmanant disablement fese thain or eqoal io 30%, & lump
suim shall be paid in icnns of the Act and removal from fuither oxposure
shall be reconunoendaed,

Kote: Deotormination of pormanani disabloiont shall be done o lesst three
weoaeks afion removal from expostie,

5 WMedical Costs

{1) In all accepied cases of lritantinduced Asthima, medical ald shall be
provided for a period of not more than 24 months from the date of
diagnosis or longer if further medical aid will, in the opinion of the
Commissioner, reduce the degree of the disablement.
The medical costs for purposes of providing medical aid as contemplated
in sub-regulation (1) shall cover diagnosis of lrritant-induced Asthima and
any necessary treatment of asthma provided by any health care provider,
as well as any costs of chronic medication related to lrritant-induced
Asthma treatment.
The Commissioner shall decide on the need for, the naiure and sufficiency
of medical cosis to be supplied.

o
N
e

(3

e

6. Death Benefits

If the employee dies as a result of irritant-induced asthma death benefiis
payable shall consist of-

(a) reasonable burial expenses to be paid in terms of the Burial Expenses
Folicy; and

(b) spouse and dependent’s pensions payable, where applicable.
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Fhe following doctimeniaiion should bo submiiied 1o thoe Corrpenaaiion [ und
the employer who s indivinoally Hoble o the ficenseo concerned:

fa) Frployer’s Repoit of an Oceupational Discase (WG,

() N(m(( m an Ocenpational Disease and Clalim for - Componsation

(W.CL14),

() birst W k\(m al Repaori b respect of an Qoo pmmn(sf Dises ,e'> (\N,(;‘,l VAR

(d) For cach const IE ation, a Progress Medical Report (W.CL. 26);

(&) ki mi Medical Report in respect of an Occupational E)L,_,_.ds_;u (W.CL26)

when  the ocomployee’s  condition  has  reached  maxdmiim  medical
improvermnont, The most recent lung funciion tests available, which include
pre- and post administration of a by ()n(,hmia!(:m and the modication
prescribed should be attached to this report

(f) Eaxposure History (W.CL. 110) or an appsopm‘[e employment history which
may include any information thai may be helpiul 1o the Comimissioner

such as ‘mue\y Dala Sheets, risk assessments or results of environmental
hygiene assessiments. The suspected workplace agent should be stated if
Known;

(4) A medical report on the employee's symptoms that details the history,
establishes a diagnosis of COPD and includes resulis of lung function
tests, chest radiographs where appropriate or any other information
relevant to the claim; and

(h) An affidavit by the employee (W.CL.305) if an employer cannot be traced
or the employer fails to timeously submit Employer's report of an
Occupational Disease (W.Cl..1).

8. Claims Processing

(1) The Commissioner must consider and adjudicate upon the liability of all
claims.

(2) The medical officers employed by the Compensation Fund are
responsible for medical assessment of the claim and for the confirmation
of the acceptance or rejection of the claim.

MR TW NXESI, i\!i? I
MINISTER OF EMPLOYMENT AND LABOUR

DATE: o\ \eszs | e

10
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Mr Thobile Lamati

Director-General

Department of Employiment and | abour (Compoensation M ond)
Private Bag X117

Pretotia

0001

Dear Mr Lamati
Attgntion: Herny Maphologela

PROPOSED DRAFT REGULATIONS ON IRRITANT-INDUCED ASTHMA FOR THE
COMPENSATION FUND MADE BY THE MINISTER UNDER THE COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 19%3: YOUR E-MANL DATED 14
OCTOBER 2018

INTRODUCTION
1. The Depariment of Employment and Labour through its Compensation Fund branch
(hereinafter referred to as the "Department”) has requested us io scrutinise the proposed

draft Regulations on hritant-induced Asthma for the Compensation Fund (hereinafter
referred to as the “draft Regulations”) made under section 97 of the Compensation for
Cccupational Injuries and Diseases Act, 1993 (Act No. 130 of 1983) (hereinafter referred to
as the "Act”).

2, According to the Depariment, the draft Regulations are technical in nature and
therefore our office need not concern itself with the technical aspect of the draft Regulations
as the Department’s medical personnel has already atiended io the technical issuas or

aspects of the draft Regulations, and are thus satisfied with them.
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Ragulations, = copy of which ioatlsches Deieio,

Rature of the Pover ionsbe Henwlslae snd s Applicatios

A, The delegation of legislative power to the Dxectiive by Paorliamaent s mportant and

necessary for effective bww-making and implemeniation.  In bBxeeaibve Gouncll, Woesters

ooz Leaistzivee, apd Others v Prevident of the Repobilie of South Afvden soed Othors

1995 (4) SA 877 (CL), the Constitutional Couwrd, por Chaskalson P, stated the following with

ragard to the need for Parliament to delegato its law-making powers

“151] The legislative authority vested in Pariament under s 37 (how section 44) of the
Constitution is expressed in wide terms - ‘to make laws for ihe Republic in
accordance with this Constitution”. In a modern State detailed provisions are often
required for the purpose of implementing and regulating laws and Parliament cannot
be expected to deal with all such malters itsell. There s nothing io the
Constiution  which prohibits  Parvilament  from  delegating  subordinate
reguiatory authority to other bodies. The power to do 50 is necessary for effective
law-making. It is implicit in the power to make laws for the country and | have no
doubt that under our Constitution Parliament can pass legisiation delegating such
jegislative functions to other bodies. There is, however, a difference between
delegating authority to make subordinate legislation within the framework of a
statute under which the delegation is made, and assigning plenary legislative

"

power to another body...." (Our emphasis.)

5. The power to make rules or regulations is a public power that must be exercised
subject to the Constitution of the Republic of South Africa, 1996 (the "Constitution”) and the
law. In Affordable Medicines Trusi and Others v Minister of Health and Others 2006 (3)

SA 247 (CC), the Constiiutional Court stated the following in this regard:

"[48) OCur constitulional democracy is founded on, among other values, the
'(s)upremacy of the Constitution and the rule of law'. The very next provision of the
Constitution declares that the 'Constitution is the supreme law of the Republic; law or
conduct inconsistent with it is invalid’. And to give effect to the supremacy of the
Constitution, courts 'must declare that any law or conduct that is inconsistent with the
Constitution is invalid to the extent of its inconsistency'. This commitment to the
supremacy of the Constitution and the rule of law means that the exercise of all
public power is now subject to constitutional control.



STAATSKOERANT, 17 JULIE 2020 No. 43529

47

[F0) T cxopciie of public oovecs st thordore comply wills the Consiitoiion. wiich

The:

Ve, b B0 e ey d

9 e subremo vy, and The Sieeird
EH i)

doctrine of fogality wiiich s o medent of the rele of v, 0 one of e conatitu
controls ihrough wicly ihe exercise of public power i regulatond by g Gor

e st ihe boneenglve Tave g

i anteile shet Lol Hee |egd

Sreipe Hent thrde tpay aNerolro sl oty BE BOrTon. e TR

by e e ihin sense e Constiiution citronches  the

CORYeITED o H
principle of legality and drovides the formdaiion for ihie control of poblic power ™ (O
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G Regarding the vower o make rides on regulations and 1o ciend than, the

stated tha following:

Constitutional Cowit, in ihe AF bl Modichnes

“[50) i exarcising the powar W mahe wogulations, the Minstor bad o comply with
the Crnstiisiion, which is the suprerme law, and the smpowsring provisiops of
the Medicines Act If, in making regulations, the Minister exceods the powaers
conferred by the cinpowearing provisions of the Medicinas Act, the Minister acts ultra
vires (heyond the powers) and in breach of the doctrine of legality. Tha finding that
the Minister acted ulira vires is in effect a finding that the Minister acted in a mannor
that is inconsistent with the Constitution and his or her conduct is invalid. What would
have been ultra vires under comimon law by reason of a functionary oxceeding his or
her powers is now invalid under the Constifution as an infringement of the principle of
legality. The guestion, therefore, is whether the Minister acted ultra vires in making
regulations that link a licence to compound and dispense medicines to specific
premises. The answer to this guestion must be sought in the empowering
(Gur emphasis.)

15

n

provisions,

7. In Yorster and Anctheor v Departinent of Economic Development, Environment
and Toeurism, Limpope Province, and Others 2006 (5) SA 291 (T) the court also stated

the following in this regard:

‘[18] Lawfulness is relevant to the exercise of all public power, whether or not the
exercise of such power constitutes adrainisirative action. Lawfulness depends on
the terms of the empowering statute. If the exercise of public power is nat
sanctioned by the relevant empowering statute, it will be unlawful and invalid.”
(Our emphasis.)

3. From a reading of the above quotations, it is clear that in making regulations the
Minister must comply with the Constitution, which is the supreme law of the land, and the
empowering provision, which is a section 97, read with section 65 of the Act. If the Minister
exceeds the powers conferred by section 97 read with section 65 of the Act, the proposed

draft Regulations may he ultra vires and invalid.
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G700 (1) The Mineacr ey inake vegoletions siter conseliaiion with the Hoard,
v‘»’;;—u‘riinu -
)1 @ ob neeting ol ihe ;nm:(:rlu;f‘- i Do followed gt sy meeiing of the

{3

Director (,” neral and assossors of A any proceadings i ignms of inis Act with which
the ansessors @l concaermed, o oi any investigation in terms of this Act:

(b) subjoct io section /8, he fees payable (o medical praciiiioness or chiropractors in
respoect of sevices rendered i tening of this Ack

(c) the procedire to be followed In prving assessiments and fines o the Director-

Gieneral,

(ch) the persons {o whom, the places whore and e mannec i which pavinent of
assessinents in terms of ihis Act shall be made,

(&) the detenmination of the amount and the conditions and manncr of payment of
henafits to assessors or classes uf 85085008,

(M) the: disposal of moneys payable in terims of this Act to any porson other than the
Director-General and not claimed within the progeribed period by the person entitled
therelo;

{3} any matter which =hall or may be presoribed by regulation in teoms of this

Aot

(h) any other matier, whether or not connested with any motter wentioned in
paragraphs (a) to {g), which ho ey decm necessary o expedient o prescribe
in order to further the objects and purposes of this Act

{2} Different regulotions may be made under subsection (1) in respect of
different classee of employers and employees and of different areas, and the
Minister may, after consultation with the Board, in respect thereof differentiate
in such manner as he of she may deem sxpedient.

(3) Any person who contravenes or fails to comply with any reguiation made under
subsection (1) shall be guilty of an offence and liable on conviction to a fine, or
irprisonment for a period not exceeding six months.

Compensation for occupational diseases

65. (1) Subject to the provisions of this Chapter, an employee shall be entitied
to the compensation provided for and prescribed in this Act if it is proved o
the satisfaction of the Director-General-

{(a) that the employee has contracied a disease mentioned in the first column of
Schedule 3 and that such disease has arisen out of and in the course of his or
her employment; or

(b} that the employee has contracted a disease other than a disease
contempliated in paragraph (a) and that such disease has arisen outf of and in

the course of his or her employment.
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discass of which the cinployee it suiioning, hee moy approve mmodiest odd also o
such other discnso for o long o5 he mey deont 1 necussary,

(3) 1 an amployes has conlracted o disense refeired (o o aubseciion (1 resuliing i
permanant disablement and that disease e agaravatoed by some olbher disease, ihe
Direcior-Genoeral may in delermining the degron of peimanent disabloroent have
ragard o the effect of such othor diseasc.

(4) Suhject to section 66, ~ right fo benetits in twrms of this Chapter shall lapsc if eny
diseace refered o in subsection (1) s not brought 1o the attention of the
commissioner or the employer or inuiual association concerned, ay the case may be,
within 12 monihe from the cormmoncement of that disease.

(5Y For the purposes of this Act the commencement of a disease referred o m
subsection (1) shall be deemed to be the date on which » medical practitione:
diagnosed that disease for the first time or such earlier daie as the Dircctor-General
may determine il it is more favourable to the employee.

(6) The provisions of this Adt regarding an accident shall apply mutatis mutandis to a
disease referred o in subsection (1), except where such provisions arc clearly

inappropriate.”. (Our emphasis.)

10. In the draft Regulations, “lritant-induced Asthma® is defined as a disease
characterised by variable airflow limitation and/or bronchial hyper responsiveness due to
causes and conditions attributable to a particular working environment.  The Act further
defines "occupational disease” to mean any disease contemplated in section 65(1)(a) or (h),
that is, a disease that has been contracted by an employee, which disease is mentioned in
the first column of Schedule 3 such as the “occupational asthma” and that such disease has

arisen out of and in the course of his or her employment.

11. Therefore, upon strict scrutiny of the provisions of section 97, read with section 65 of
the Act, it would appear that the Minister is empowered to make different regulations under
section 97(1), including prescribing any matter which shall or may be prescribed by
regulation in terms of the Act or any other matter, whether or not connected with any matter
mentioned in paragraphs (a) to (g) thereof, which he may deem necessary or expedient {o
prescribe in order to further the objects and purposes of the Act. It would further appear that
the Minisier may make different regulations under subsection (1) in respect of different

classes of employers and employees and different areas, and that the Minister may, after

5
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s Pogulsiion 1 provides definiions for words ased lnonghout e dingl Peaulations,
Subject to our comiments and sugoesiod anendimoenis on the electronic copy of tha drai

Pegudations, we have no concelnn regarding he proposed dinii teguliaiion,

A Hegulatlon & - Disnghosic

13, Reaulntion 2 provides that the dingnosis tor britani-induced Asthima shall be done by
a madical praciidoner and further lays down the basis as (o how the diagnosis is to done and
the procedures to he followaed whan the diagnosis s dong. Sub-raguiation (6G) provides that
modical practiitonars amployed by the Compensation Fund shall detennine whether the
diagnosis refating to lrritant-induced Asthima was made according to acceptable medica

standards.

14 it appears that the current sub-regulations (2) o (5) contain aspects on which a
medical praciitioner will base a diagnosis of lrritant-induced Asthma, similar to the aspecis
containad in paragraphs (a) o (d) of the current sub-regulation (1), and not independent
provisions providing for different aspects with regard to diagnosis. For this reason, we are of
the view that they should be listed with the aspects contained in the current sub-regulation
{(1). Subject to our above comments and our comments and suggested amendments on the
electronic copy of the draft Regulations, we have no concerns regarding the proposed draft

regulation,

Ad Regulation 3 - npairment
15. Regulation 3 provides the timeframes as to when the claimant could be considered

permanenily impaired or not and procedures or steps to be followed to come to such a

diagnosis or conclusion.

16. Sub-regulation (2) provides that original copies of lung function tests must be
submitted o enable the Medical practitioners to consider the acceptability of the quality of
these tesis and to determine the degree of impairment which will be evaluated based on

lung function tests and the history of medication prescribed to control asthma.

6
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14 Regulation 4 provides that pavmoent for iemporary disablencod shadl be made for au
oty s such disablerment continues, bul not {or o period cxceeding 24 montns, whilst sub-
ragidation (2) provides that o lunyp sum shall be paid i tenme of the Act foi permoanent

disabloment loss than or cqual o 30%

19. Subject o o commeaents and suggested amendments on the elecironic copy of the
draft Regulations, we have no concerns regarding the proposed drafi iegulation.

Ad Reguiation 6 - Modical Cosls

20. Hegulation 5 provides that in all accepted cases of lmtant-induced Asthima, medical

aid shall be provided for o period of not more than 24 months from the date of diagnosis or
Ionger i, in the opinion of the Commissioner, further medical aid will reduce the degree of

the disablement.

21. Sub-regulation (2) further provides that the medical costs shall cover diagnosis of
Irritant-induced Asthima and any necessary treatment of asthma provided by any healih care

provider, as well as any costs of chronic medication related to lrritant<induced Asthma

treatment.

22. Subject to our commenis and suggested amendments on the electronic copy of the

draft Regulations, we have no concerns regarding the proposed draft regulation.

Ad Regulation § - Death Banefiis
23. Regulation 6 provides what death benefits are payable to the family or dependents of

the deceased employee provided that employee dies as a resuli of irritant-induced asthma.

We have no concerns regarding the proposed draft regulation.

Ad Regulation 7 — Reporting
24, Regulation 7 provides for various documentation to be submitied to the

Compensation Fund or the employer who is individually liable. Subject to our suggested
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25, Roagudation 5 providon that the Comnizsionar must considor andd adjudicate unon the
ability of all claiins, while the inedicnl praciiionas cinployed by the Campansation ono

are responsible for medical nasessinont of the clalin and oy the condirmation of ihe

eptance of rejection of the alaim. Subject 6 ou commcnis and suggested amendments
of the electronic copy of the dintt Regolations, we have no concerns regarding the proposed

araft requlation.

a1 the Regulaiions

A Regulation 8- Effgutive |
26, Regulation 9 provides the name for the drail Regulations and tho date when the draft
Regulations will come into operation. Subject to owr suggesied amendments on the
slectronic copy of the draft Regulations, we have ho concems regarding the proposed

regulation.

CONGLUSION
27. We are of the opinion that the Minister is authorised by section 97, read with seclion
65 of the Act to make the draft Regulations and that, subject io our aforementioned remarks
and our comments and suggesied amendments on the lext of the draft Regulations, the

provisions thereof are, as far as we could ascertain, not in conilict with the Act and the

Constitution.

Yours sincerely

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
TW MESEFO // WJJ NEL I/ MA OLWAGE /] A JOHAAR
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COMPRERSAVIOR FOR GECIPATICNAL IIRJIURIES AN

PHSBLEAGES ACT, 1993 (ACT NO 130 OF 19u3)

REGLU ATIORS ON WORK-RELATED UPPER LIMB DISORDER FOR THE
CONMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIFES AND DISEASES ACT, 1993

The Minister of Employment and Labour, after consuliation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit writien
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of My TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice o

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kinbly Makaobug@iabou . qov.zi or Harry.Maphologela@labour.gov.za
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Definitions

In these Regulations, a word or expression to which a meaning has been
assigned in the Act or these Regulations shall have that meaning and, unless
the context otherwise indicates—

“Regulations” means the Regulations on Work-Related Upper Limb Disorders
for the Compensation Fund made under the Compensation for Occupational

Injuries and Diseases Act, 1993,
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muscles, iendons, nerves, blood vessels, joinis and bursas of ithae hand, wiist
arm and shoulden . Thoese e syndioimes assoaiztod with choractoriatio
syrmpioms and physical signs such as rolator cuff syndrome, epicondylitis at

the elbow, fenosynovitis and neive entiapinents such as campal innnal

SYRGTOme.

WERULDs are causod, aggravaied or precipitated by one or more of the

following risk factors:
(a) Physical causes are:

(i) highly repetitive movemenis;

(i) static muscle loading;

(iif)  contact stress such as, but not limited to, uncomtortable
gripping and twisting, sharp edges to hand tools, desk
edges; and

(iv)  vibration.

(b) Ergonomic causes are:

() awkward sustained postures;

(ii) highly repetitive movements;

(i)  movements requiring force; and

(iv)  movements at the extremes of reach.
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Phe following criiciio must e used 10 confiinn the digghnosic
() A diagnosis of WL De shall bo diagnosod by a meaedical
praclitioner taking into account

(i) the oxposure history of an einployee such as iype and
length;

(if) medical history and clinical signs indicating the site and
distribution, guality such as type and characler, severity
such as intensity, ireguency and duration;

(i) progression of the sympioms according o the type of
disorder;

(iv)  pre-placement assessment report so that baseline can be
determined,

(v) clinical evaluation repori by an occupational therapist and
physiotherapist;

(viy  ergonomic assessment confirming workplace exposure;

(vii)  occupational exposure to known risk factors and a
chronological relationship beiween the WRULD and the

work environment; and
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aceeptablo medical siandards,

4, bpalrment

Whole Porson Impairment will be determined, in accordance with the latest
snerican Medical Association Guide edition once Maximal Medical hnprovement

has heen reached.

5. Compensation Benefits

(1) Compensation benefits shall be payable according to the Act.

(2) If total impairment score is zero to three (i.e. permanent disablement less
than or equal to 30%), permanent disablement shall be determined and a
lump sum shall be paid in terms of the Act.

(3)  If total impairment score is more than three (i.e. permanent disablement is
higher than 30%), pension shall be paid in terms of the Act.
(4) WRULDs assessment of permanent disablement shall be based on the latest
American Medical Association Guides on musculo-skeletal impairment

evaluation for the upper extremities.
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ithe daie of the dingnosis.

(2} his poriod may be extonded i o ihe opinion of the Direcior Goneral, furthor
madical costa will reduce the exdent of ihe disablemont,

(3)  The medical cosio coven dingnosing o WRULDs and any necessary reatment
provided by a healthcrre provider,

{4y The Compensation Comnissioner will decide on the neoed for, the nature and

the sufficiency of ihe maodical costs supplied.

. Breath boenetits

The following death bencfits are payable:
(a) Reasonable burial expenses shall be paid in terms of the Burial
Expenses Policy.
(b)  If an employee dies as a result of occupational WRULDs, the pension
benefits of such employee shall be payable to the spouse and the

dependents of such employee.

8. Reporting

The following documentation must be submitted to the Compensation Fund, the

employer individually liable, or the licensee concerned:
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WO andova ey D bk cripiionsd Vi e,

WO Notice of S Oconpedional Tasenne and Sl fod
Compensaiion:

WGl 800 nployees' Affidavit tor 2n Oceupaiionas! Disaasciwhon an
craployver docs pot timeonsly subiait cmployers report ot an
ovcupational diccase(W.CLT);

W10 Bxposure History,

an appropriate cmployment history togethor with ergonormic
Assassmeni repolt;

W.C.1 301 First Medical Report in respect of a Worle-Helated Uppet
Limb Disorder ("WRULD");

clinical evaluation report by an occupational therapist or physiotherapist
W.C.1..302 Progress medical reports in respect of WRULD, must be
subrnitted with every consultation to the Compensation Cormmissioner,
W.C.1..6 Resumption Report must be submitted on a monthly basis for
as long as the case is open, even if the employee is at work;
final medical repoit in respect of a WRULD and residual functional
assessment report from the Occupational Therapist; and

all other reports that may be relevant to the diagnosis and treatment of
the condition such as, but not limited to an ergonomic assessrnent

supported by photographs, video clips.
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| Hracinr-faane
Depaitront of braployvio i ond Leha
Private Bag 3017
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000

apholagel:
jeto@itabaur.gov.es

s Abtention:
sevpath b iarny.ap

Plear M Lamzati

LEGAL  OPBUON: REGULATIONS OR WORK-RELATED UPPER LGB
DISORDERS FOR THE COMPENSATION FUND MADE BY THE WMNISTER
UNDER COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES
ACT, 1893

1. The Office of the Chiel Stele Lew Adviser has been requested by the
Depsriment of Employment and Labow ("Department”), fo consider the drafi
Hegulations  on Waorle-Related  Upper  Limb  Disorders ("WRULDg ) for  the
Compensation Fund, made by the Minister under the Compensation for Oesupations!
Injuries and Diseases Act, 1983 (“draft Regulations™), i erms of section 97 of the
Compenssiion for Ocoupational Injuries and Dissases Acl, 1993 (At No. 130 of
1963) ("Act”).

2. The Act provides for compensation for disablement caused by ocoupstional
injuries or diseases sustained or contracied by employees In the course of thelr

employment, or for death resulting from such injuries or diseases.

Access 1o Justiee for Al
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4

4. Section 97 of the Act empowers the Minister to make reuulations, after
consuliation with the Compensation Board, in respect of ceriain specifiod

maiters, Section 97 provides as follows:

"Regulstions

97. {1) The Minister may make regulations, after consuliation
with the Board, regarding—

(a) the place of mesting and the procedure to be followed at any meeting
of the Diraclor-General and assessoss or af any proceedings in ferms
of this Act with which the assessors are concerned, or ai any
investigation in terims of this Act;

{b) subject fo section 76, the fees payable v medical praciitioners or
chiropractors in respect of services rendered in terms of this Act;

{c) the procedurs o be followed in paying assessmenis and fines io the
Director-General;

(d) the psrsons to whom, the places where and the manner in which
payment of assessments in terms of this Act shall be made;

{e) the determination of the amouni and the condilions and manner of
payment of benefils fo assessors or classes of assessors;

] the disposal of moneys payable in terms of this Aci io any person
other than the Director-General and not claimed within the prescribed
period by the person entitled theraio;

{g) any matter which shall or may be prescribed by regulation in terins of
this Aci;

{h) any other matier, whether or not connected with any matier mentioned

in_paragraphs (a) fo {q), which he may deem necessary or expedient

to orescribe in order to further the objects and purposes of this Act. o

(2)  Different_regulations may be_made under subsection

(1) in respect of different classes of emplovers and employees and of different

areas,_and the Minister may, after consultation with the Board, in respect
thereof differentiate in such manner as he or she may deem expedient,
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commply with the prineiple of lagality. Hhe prisciple of laualily sooodros that no BOWRT F

innetlon may ho oxareizod peyond ded which e authorised Dy w, This mean tha

the Minisior nay only exencise the power io mako, amend, o ropeal woulations

within tho parametsrs of tho Ak
0. The power fo make regulations on WRULES s devdved from section 57 (1))

of the Act, b termis of This soction, the Mitister may after consuliation with e Board
makea vegulations partaining to any mator, which ho may doom pecaRsary b order o

further the oblects and purposes of the Act.

7. In the case of Beaddenhoul v Road Accident 1, the Supreme Couri of
Appeal commented on the power o male regulations "which may be necsssary or
sxpedient to preseribe in order to achieve or promote the object of this Act”, by
stating that ihis provision "cannot empower the making of regulations which widen

the purpose and object of the present Act or which are In conflict therewith®,

8. Thornton thus advises that such general provisions are purely ancillary or
inciderttal to the purpose of the Act. They authorise the provision of subsidiary
means of carrying into effect what is already enacied in the Act itself, and do noi
allow ailempls 1o widen the purposes of the Act, to add new and different means of

carrying them oul, or to depari from or change its objectives.?

9. Further, the Constiiutional Court in considering the principle of legality in
Affordable Medicines Trusi and Others v Minister of Health and Others? stated as
follows:

"[48] The exercise of public power must therefore comply with the
Constitution, which is the supreme law, and the doctrine of legality,

2003 (3) ALL SA 249 (SCA).
Thornton, Legisiative Drafting at page 342.
2006(3) 8A 247 (CC)
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cmpowering  provisions ol the  Medislies  Aci L I making
ipgutations, e Ministoy oxeeeds  the powsss confened by the
cmpowering provigions of the Medicines Act, the Minister acts ulire
vires (heyond the powers) and in breach of the doctiine of logality,
The finding ot the Mind acted ulive vires s in effoct & finding that
the Minister aoted In o manner that s inconsislent with  the
Constitulion and his or ney cond xmt Is mmi o What would have hoon
wltra vires under common law by reason of a functionary exceading
his or her poOwWers s now it’evaiﬁd under the Constitution as an
ifringement of the principle of @Jgsmy The question, therefore, is

whsther the Mindster acled ultra vires In maldng regulations that fink
licence o compound and dispense medicines o specific premises.
The answer {o this question rust be sought in the ompowering
provisions.”

0. When making regulations under this Acl, the Ministor must cormply with the
Constitution which g the supreine law, and the empowering provision which is
section 97(1)(h) of the Act, and if the Minister exceeds the powers conferved by
section 97(1)(H), the Regulations made will be ulira vires and invalid. Considering the
subject matier of the draft Regulations, we are of the view that sections 97(1)(g) and
(h} and 65(1)(a) of the Act are the appropriate provisions which empower the Minister

o make the regulations.
Ad table of contents of the draft Reguiations

19. The table of conient in the draft Regulations lisis five clauses. Acoording to
Thormton!, there is no advaniage of providing a table of conients if the clauses are
fewer than six clauses because the conient can easily be seen from looking directly
at the clause headings as they stand in thelr normal position. We propose that the
Department omit the table of contents, because only five clauses are fisted in the

table of contents.

At page 189
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will b used as an umbrella iorm for termos thil have been ywoviously tserd, such as

13, Clase 1 of the drali Regidation contains & Moka, which oz

repatitive strain injiny, cumulative taumes disorder, occupaiions! overise syidrone,

and ocaueaiionat cervico-brachial disorder, and reads os Tollows:
f

"Wote: Freviously other terms had beon used, such as repetitive strain injury,
cutative iravms disorder, oceupational overse syndrome, nmupaﬁmé;
cervico brachial disordsy. Fo' the puypose of these rogulations the umbrelle
tent, WRULDs will be used,

14, It is uncertain from the Mote where the "other terms” referad to have been

previously used in light bereof, we propose that the Note ba omitied from the drafi

Regulations because theso terms are not used in the draft Regulations.
Ad clause 2 of the drafl Regulations: Causes

15. Ciause 2 of the drafl Regulation seeks to provide for the causes of WRULDs.
It states that WRULDs are caused, aggravaied or precipitated by various risk factors,
which ineludes physical causes. Clause 2(a) of the drait Regulation provides for a list
of physical causes, which includes 'vibration”. N is uncertain what the word
"vibration” in this coniexi means, and therefore we propose that the Department

clarify the context of the "vibration®.

16. Clause 2(b) of the draft Regulations provides for the causes of ergonomic and
clause 2(b)(iv) of the draft Regulations lists "movements ai the extremes of reach” as
one of the causes. It is uncertain what is meant by this expression. For the purposes
of clarity and leygal certainty, we suggest that the Department clarify what the

expression means.
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19, Clause (1) of the drafl Regulations states thet pavment for tfemporary oial
disablerent shall be paid for as long as such disablement confinues, but not for
period exceeding 24 months. We wish to bring to the alteniion of the Deapasimont that
section 47(5)(a) of the Act provides fur this therefore it is nol necessary to repent the

provisions of the Act in the draft Regulations.

20.  Clause 5(2) and (3) of the dralt Regulations seels to provide that the

compensation benefits shall be payable according to the Act.
Ad clause § of the draft Regulations: Medical costs

21. Clause 6 of the draft Regulations seeks 1o provide for the medical ensis of
WRULLs. i states that medical costs shall be provided for a period not exceading 12
months from the date of the diagnosis, however the Director-General may extend this
period i in the opinion thal further medical costs will reduce the extent of the

disablement.
Ad clavge 7 of the drafi Regulations: Death benefits

22. Clause 7(a) of the drafi Regulations seeks o provide for reasonable burial
expenses ag a death benefit, which must be paid in terms of the "Burial Expenses
Policy”. The Lepartment is requested to clarify which "Burial Expenses Policy” is
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24, Clause 8 of the drait Regulaiions seclks 1o provide for ihe documeniation,
shiich must be subinilied to the Compensation Fund, the individually liable cmployer

or the licensee concemesd. It is uncertain Hom the cause which licenses s referred

to, as the term Plicensee” is not defined in the Aot nor in the drafl Regulations. We

suggest that the Department further clarify which licensec s contemplated in this
slause.
Clausa 8(d} of the draft Regulations provide for W.CH. 110, whick is

25, one of

the forms that must be subrmitted to the Compensation Fund, employver or a licensee
goncerned. It appears from the reading of the form W.C.L.110 that the form seaks to
provide for the "exposure history” and not "exposure history and employment history
together with ergonormic assessment report”, because the title of the form only refers
io "Fxposure History". We have redrafted clause 8(d} to distinguish beiween the
reports of employment history together with ergonomic assessment report from the

rapari of exposure history.
Ad clause 9 of the draft Regulations: Clalm processing

28. Clause 9 of the draft Regulations sseks to provide for the Office of the
Compensation Commissioner to consider and adjudicate upan liability of all clairns. It

further provides that the Medical Officers in the Compensation Commissioner's office

t<d

At page 75
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Yours sincaraly,

s
FOR THE CHIEF STATE LAW ADVISER
T. NIKABINDE / S. WILLIAMS / T, HERCULES
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COMPERNSATION FOR OCCURPATIONAL INJURIES ARND

DISFASES AGT, 985 (AL RO 130 OF 199%)

REGULATIONS O CONTACT DERMATITIS FOR THE COMPENSATION
FUND MADE UNDER COMPENSATION FOR OCCUPATIONATL INJURIES
AND DISEASES ACT, 1893

The Minister of Employment and Labour, after consultation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited o submit wriiten
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice to

the following addresses:

Compensatiion Fund OR PO Box 955
187 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimbly.iviek agobalabow . aov.za or Hary. Maphologela@labour . qov. 25
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S5, Medical Benefile. 8
8. Death BeneliS, e 8
7 REPOTHIIU. e 8-9
8. Claims ProGessing.....coo 9
1. Definitions

In these Regulations, a word or expression to which a meaning has been
assigned in the Act or these Regulations bears the meaning so assigned and,
uniess the context indicates otherwise-

“ADL” means Activities of Daily Living;

“allergen” means a substance that can cause an allergy, or a reaction on the skin
or any other organ;

“dermatitis” means inflamimation of the skin;

“dermatologist” means a medical doctor who has specialized in skin conditions;
“occupational contact dermatitis or eczema” means a clinically recognised
condition of the skin caused entirely or aggravated by conditions in the workplace.
Two types of contact dermaiitis are generally recognized, namely irritant contact
dermatitis and allergic contact dermatitis;

“patch test” means a test that is used to test skin for allergies. Allergens are

applied to the skin using patches;
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The diagnosis ol occupational deriviaditic shall be wnade by aiodical praciiionor

hasod on the iollowing:

(a) A detailed redical history and the nature and distribution of the skin
lesions. A colowr photograph must be provided, where available;

(by  a full history of all cccupational 1isk Tactors (physical, chemical and
biological);

(¢) oceupational exposure o a known causative agent of contact
dermaiitis and a chronological relationship between the dermatitis and
the work environment.

(d)  aconfirmatory skin test which is mandaiory such as the Patch Test.

()  the opinion and confirmation of the diagnosis by a dermatologist when
the dermatitis is recurrent or resistant to ireatment for more than six

consecutive weeks.

3. Impairment

(1)  The impairment shall be assessed after removal from exposure or maximum

medical improvement has been reached:

(2) Criteria for rating permanent impairment shall be determined based on the
following:
(a) Table 8.2. must be used to establish the diagnosis, using objective

physical examination and laboratory tests;
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Table 6.2 Criteria for Rating PPermanent Impalnment due to

Slin Dizovders

OMPAIRMENT | CLASS 0 CLASS CLASS 2 | CLASS 3 | CLASS 4
Chass R o o
IVIPAIRMENT
RANGES { 1%49% UE T1%-27% 30%-42% A5%-58%

- Ue Ue |
13 85 7 9 11151923 | 30 33 36 39 | 45 48 51 54
GRADE A B C D 27 42 58(A B C
E) AR CDIABCD D E)
E) E)
HISTORY®® Skin disorder | Skin disorder Skin Skin Skin
signs have signs and disorder disorder disorder
been present symptoms signs and signs and signhs and
in the past consistent with | symptoms symptoms symptoms
but are Table 8-3 are consistent consistent consistent
currently present 1%- with Table with Table with Table
present <1% 30% of the 8-3 are 8-3 are 8-3 are
of the time” time” present present present
30%-60% of | 60%-90% of | >90% of the
and and the time® the time” time®
no may and
medication is | intermiitently and and require
necessary require often require freatment
treatment with require intermittent | with topical
topical treaiment to constant | or systemic
medications® | with topical treatment | medications
or with topical | on a regular
systematic | medications basis®
and medications and and
and when  signs | There is
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Physical

examination
findings in
accordance
with Table 8-3
are present
when
symptoms are
present. When
present, the
findings (1) do
not cover 10%

of the body, (2)

exclude the
face and/or (3)
are usually
fransitory or
can be
concealed.

wion siuns
EH
SYITDOIO
SEC Preseid,
there s mild
miorierence
with Ao

Physical
examination
findings in
accordance
with  Table
8-3 are
present
when
symptoms
are present.
When
present, the
findings
generally
(1) cover
10%-20% of
the body but
can usually
be
concealed
and/or
(2)significan
tly  involve

SO pGERn,

with Al H o

Physical

examination
findings in
accordance
with  Table
8-3 are
usually
present.
The findings
generally
(1) cover
200/0"400/0 of
the body
and can be
at least
partially
concealed
in most
social
situations
and/or

(2) involve
the entire

Fhysical

AT RS
jiferioraneo
with nost
ADS o the
axiont  that
cordinemern
iy b
requiied,

Al cancars
ot in
remission,
oiher  than
hasal cell
carcinoma,
attomaticall
y receive
H8Y%,
combined
with all
other
systemic or
musculoskel
etal
impairments
orF 100%
when
terminal.

examination
findings
Table  8-3
are present
almost  all
the time.
Findings
generally
cover =40%
of the body
and are not
able to be
concealed
in most
social
situations.
May move
o highest
number  in
class

4 depending
on  extent

(&3]
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Dingnostic

test  tindings
expecied o
ba  positive
are oither
negative o
the  fost or

{osis have
not heen
periormaod.

ffor example,
for allergic
contact
dermatitis,
class O would

he assigned if

there were no
relevant
positive patch
test reactions
(RPPTRs)"

/oy
rede,

i
Diagnosiic iest | Diagnostic
findings tost tindings
axpocted io be | expoecied 1o
positive are | be  posiiive
equivocal, for | are posiiive
axample, for and i ihe

allergic contact | range of
dermatitis, resulis
class 1 would | expecied in
he assigned | typical
for patch test | cases of the
reactions that | given

are equivocal | diagnosis.
but would be | {or
considered axample, for

relevant if allergic
positive. contact
dermatilis,
class 2

would be

there was at
least one
RPPTR.®

assigned  if

Diagnostic

test findings
axpoctad {o
e positive
are positive
aid arc
somewhat

beyond ihe

rangao of

results
expoected in
typical
cases of tho
given
diaghosis
For
example, for
allergic
contact
dermatitis,
class 3
would be
assigned for
multiple
RPPTRs.®

E
P oonceal, |
|

Piagnostic
et findings
expected {©
he  positive
are  positive
and e
significantly
bevond  the
range of
results
expeciod in
typical
cases of the
given
diagnosis,
ffor
example, for
allergic
contact
dermatitis,
class 4
would be
assigned if
multiple ‘
RPPTRs”
where
present that
indicated
that the
patient must
avoid many
widespread
substance
or  crucial
occupationa
fly  related
substances.

7 Determine the patient's class using the history, focussing on medically documented
interference with ADLs. Objective examination findings must have been documented by a
physician on at least one occasion to perform a rating.

b Scars are present permanently, and thus the time element is not used as part of the rating.

° Any facial scarring should be graded according to Table 11-5 and then combined with other

impairments from this chapter when applicable.

The category of Diagnostic Test Findings is not applied to scars. If no diagnostic tests are

6
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Biopsy (iay erythroderma, | contact 8.7

atopy, rhinitis, | Acute,
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" . R in allergic

Dermati | and remission scale, ; ,

. 15, 26- ! . 4 | contact

tis™ factors, lichenitied of photose

50 . , dermaititis) T
response {o thickened nsitive,
therapy, side plagues Seborrh
effect from % of skin eic,
therapy surface exfoliativ
Atopy childness | involved, e, statis,
eczema hand, foot, hand
Eifect on work, | face and foof,
hobbies, etc. involvement nummel

ar

4, Compensation Benefits

1 Payment for temporary total disablement shall be made for as long as such
disablement continues, but not for a period exceeding 24 months.

(2) If total impairment score is zero fo three (i.e. permanent disablement less
than or equal to 30%), permanent disablement shall be determined and a

lump sum shall be paid in terms of the Act.
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() Medical costa shall bo provided for o period of 24 months from the daie of
diagnosis or longer, if in the opinion of the Commissioner, firihor inoedical
costs would reduce the exdont of the disabloment.

(2) Medical costs shall cover the costs of diagnosis of occupational contact

dermatiitis and any necessary ireatiment provided by any medical practitioner
as wall as the cosis of chronic medication in the sensitized individuals.

2) Medical costs shall also be provided for episodes of acute on chronic flare-
ups. The Commissioner shall decide on the need for, the nature and
sufficiency of inedical costs 10 be supplied.

A

6. Death Henefiis
Death bensfits pavable are—-

(a) reasonable burial expenses payable in terms of ihe Burial Expenses Policy;
and

(b) widow's and dependent’s pensions payable, where applicable, if the employee
dies as a result of occupational contact dermatitis.

7. Reporting

The following documentation must be submitied to the Compensation Fund or the
employer individually liable or the licensee concerned:

(a) Employer's Report of an Occupational Disease (W.CL.1);

{b)  Notice of an Occupational Disease and Claim for Compensation (W.CL..1 4);

(¢} an affidavit by the employee (W.CL.305) if an employer cannot be traced or
the employer fails to timeously submit the Employer’s report of an
Occupational Disease (W.CL.1);

(d)  Exposure History (W.CL. 110) or an appropriate employment history that may
include any information thai may be helpful to the Compensation
Commissioner, such as Material Safety Data Sheets, risk assessment or
environmental hygiene reports. The causal agent(s) must be confirmed;

(e)  First Medical Report in respect of an Occupational Disease (W.CL..22)

(f) skin patch test results;
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(1) The Commissioner shall consider and adjudicate upon the liability of all claims.
(2) The medical officers employed by the Compensation tund are responsible for the
medical assessment of a clairn and for the confinnation of the acceptance or rejection

of a claim.

[T TW NXESI, ME
MINISTER OF EMPLOYMENT AND LABOUR

E‘}AEE%: C) \i‘,\ L (',)) \'r), RN W N
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Private Bag 2117
PRETORIA
(004

Jeparimernt of Employmeont and Lehour

Far Attention: My Harry Maphologele (Hary. Baphologela@labour.gov.a)
Dear My Larmaii

REGULATIONS OR CONYTACT DERMATITIS FOR THE COMPENSATION FUND MADE
BY THE RMINISTER UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEASES ACT, 1993:YOUR UNNURBERED E-MAIL OF 14 OCTOBER 2049

BACKGROUND

1.1 The Depariment of Employment and Labour (bereinafier referred to as ‘the
Depariment”), has requesied us to scrudinise the form, formal, legality and constitutionality of
the drafi Regulations to be made under section 97 of the Compensation for Occupational
Injuries and Diseases Act, 1993 (Act No. 130 of 1893).

1.2 The Depariment further informs us that the Regulations are technical in nature and
we need not concern ourselves with the technical nature thereof as the Department’s

medical personnel has attended to the technical issues.

1.3 We have commented on the Regulaiions and proposed certain amendmenis directly

on the electronic copy of the Regulations attached hereto.
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Regulation 3 provides for assessment of impainuent aiter removal from exposure or
rnaxirum medical improvemoent has boen reachcd.
Adf Regulation 4

2.4, Regulation 4 provides for payment of temporary disablement tor 24 long as such

disablament continues, bud for a period not exceading 24 months,
A Regulation &

2.5, Regulation 5 provides for provision of medical costs for a period of 24 months from
the date of diagnosis or longer if in the opinion of the Comrmissioner, further medical costs

would reduce the exdent of disablement,
Ad Regulation.6

2.6.  Regulation 6 provides for death benefits payable for reasonable burial expenses

terms of the Burial Expenses Policy.
Ad Regulation 7

2.7.  Regulation 7 provides for the documents to be submitied to the Compensation Fund

or the employer individually liable or the licensee concermed.
Ad Regulation 8

Regulation § provides for the process by the Comiissioner o adjudicate upon the liability of

all claims,
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A e 10 the Constitutional o "G oo ChaskalSon 7 (as he e virean)

simied the following with vegard o ihe pood for Padlinimend to delegnte s o masking DOWEES
i the bxoeoute.
NN fhe legisiative anthority vested o Paliament ander section 37 of ihe

e

Consiiiuiion is expressed in wide terms - "o make laws for the Hepublic in
accordance with this Constitniion.” o modem state delailed provisions are ofien
required for ihe purpose of implementing and regulating laws, and Parliament
cannot be expecied to deal with all such matiers iisell.  There is nothing in the
Constitution which prohibits Parliament from delegating subordinate regulatory
authority to other bodies. The power to do 50 is necessaty for effective law-making.
I is implicit in the power to make laws for the country and | have no doubt that
under owr Constitution pariament can pass legislation delegating such legisiative
functions 1o other bodies. There is, however, a difference between delegating
authority 10 make subordinate legislation within the framework of a statute under
which the delegation is made, and assigning plenary legislative power to another
body, including, as section 16A does, the power io amend the Act under which the

assigniment is made.”

4, The power o make regulations is & public power that must be exercised subjeci to
the Constituiion and the law. In Affordable Medicine Trust and Others v Minister of
Health and Others 2008 (3) SA 247 (CC) the CC stated the following:

“148] Our constitutional democracy is founded on, among other values, the
‘[slupremacy of the constitution and the rule of law.”" The very next provision of the
Constitution declares that the 'Constifution is the supreme law of the Republic; law
of conduct inconsisient with it is invalid.” And to give effect to the supremacy of the
Constitution, courts “must declare that any law or conduct that is inconsistent with
the Constitution is invalid to the extent of its inconsistency”.? This commitment to
the supremacy of the Constitution and the rule of law means that the exercise of all

public power is now subject to constitutional control.
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eutrenches the principle of fegality and provides ihe foundistion for the control of

priblic power"”

Ihoerefore in exercising the power (o make regulations, e authorieed functionany has o

comply with the Constitution, which is the supreme law, and the empowering provisions., If

B

in making regulaiions the functionary exceeds the powers conferied by the empowering
provisions, the funclionary acts wlfra vires (beyond the powers) and in breach of the doctrine

of tegality.
Section 97 of the Act
fi, Saction 97 of the Act provides as follows:

‘1) The Minister may make regulations, afier consultaiion with the Board,

regarding-

(a) the place of meeting and the procedure 1o be followed at any meeting of the
Director-General and assessors or at any proceedings in terms of this Act
with which the assessors are concemed, or al any investigation in terms of
this Act;

(b) subject lo section 76, the fees payable o medical practitioners or

chiropractors in respect of services rendered in terms of this Act;

(c) the procedure to be followed in paying assessments and fines to the Director-

General:
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() any maticr which shall of may be presoribed by regulaticn in terms of this Act;

() any other matior, whether or not connecied with any matler mentioned in
paragraphs (a) W (g),which he may deem necessary or cxpedient (o proscitbe

in order to further the objecis and purposes of this Act

()  Different requlations may be inade under subsoction (1) in respect of different
classes of employers and employees and of difierent areas, and the Minister imay,
afier consultation with the Board, in respact thereof differentiate in such manner as

le or she may deem expedient.

(3)  Any person who contravenes or fails to comply with any regulation made
under subsection (1) shall be guilty of an offence and liable on conviction to a fine,

or imprisoniment for a period not exceeding six months.”

From section 97(1) of the Act it is clear that the Minister does nof have the express authority
to make regulations dealing with work-aggravated asthma or with specific occupational
diseases. Therefore, in order to make the draft Regulations the Minister must be so

authorised by paragraph (g) or (h) of subsection (1) of seclion 97 of the Act.

Miinister's power to make the draft Regulations in terms of section 97(1)(g) of the Act
8.1 The Minister is authorised to make regulations in terms of section 97(1)(g) of the Act
if another section in the Act authorises him to make regulations relating to the subject matter
deall with in that section. There are many sections in the Act which, when read with section
07(1)(g) of the Act, authorise the Minister to make regulations. However, there are none that
authorise him or her to make regulations regarding occupational diseases. Therefore, we are
of the opinion that the Minister cannot make the draft Regulations in terms of section
97(1)(g) of the Act.



STAATSKOERANT, 17 JULIE 2020 No. 43529 85

fulitsindes s pows lonake e O Somladons i sins of sootion o2 OO of the A

IRI

liv vicww of ol conclicion i paracaph U0 shove 1ot ba dobsimined whothar ihe

iildsion is atdhoriced o aeka the diadl Begulstions e ionis of seetion 97000) of ihe Ac
Fhin section mekes i cloar that ihe "objedts and purposes” of the At rarst be dolerinined
beiore the guestion whether the pindsion has e powor in ennn of Hon 97 (D(h) of the
R

aliwetiong case”) the

Act 10 make the dial Requlations can o odifressed. In

g 2000 (4) BA 1 (BOA), (hereinafior roforraed 1o as "the B

Cowrl discussed the power of the Minision of Transpon 1o make regulstions o “achieve o
profote the objects” of the Road Accidont Fund Act, 1896 (Act Noo 56 of 1996) and

remarkad as follows at pp. HB 5D

"Seclion 26 cmpowers the Ministor 1o make regulations in order {0 achieve or
promote the objects of the Act. It does not confer_authority on him o fr averse terrain

outside that limited scope and ambit, All regulations. promulaaied by the Minisier

must thus be reasonably necessany 10 achieve those obiects and goals, If s indeed
so that the possibility of fraud is greaier in cases where the ideniity of the driver or
owner of the vehicle in question has not been esiablished, as i would usually be
difficult for the RAF to secure evidence to dispule @ claim (see Mbatha at 718H).
Stricter requirements would thus be justified in unidentified vehicle cases. 1L follows

that regulations designied 1o eliminate ifraud and facilitate proof of legitimate claims,

falling as it does within the Minister's power to_requlate, would be permissible. No

other reason has been suggested for such a requirernent and { can think of none.

That legitimate _end, may not, however, be achieved by means that sweep foo

proadly. ...

The Constitution places significant restraints upon the exercise of public power. 1i is a
requirement of the rule of law that the exercise of public power should not be

arbitrary. [{ follows that the exercise by the Minister of ihe regulatory power conferred

upon him had {o be rationally related to the purpose for which the power was aranted

- _rationality _being the minimum _threshold reguirement. (See Pharmaceutical
Manufaciurers paras [85] and [86).) Conduct that fails to pass that threshold

requirement would fall below the standards set by our Constitution and would

therefore be unlawiul.” (Our underlining.)

We are of the opinion that in view of the underlined remarks in the Makwetlane case, quoted
above, the following deductions can be made regarding the Minister's power to make
regulations in terms of section 97(1)(h) of the Act:
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consicdering i as o whole, In Minicter of Justice and Go

es v Gouthern Afries Liffeation Gentre and Others 2006 (3) S 317 (BCA) the Count

remarked as follows al p 356

&

“Fut 1 omention i hecause i illustrates  the imporiance, i the contexi of the
inferpietation of the Implemeniation Act, of congindng i€ in 2 way that accords with

andd gives effect to the spirit, purport and objects of the Bill of Rigiits.

[89] The starfing poini in the interpretational exercise s the long fitle of the

From ihe underlined remarks of the Courl, quoted above, it is clear that the long title of a
statute is an important source of information regarding the objecis and purposes of that

statute. The long title of the Act provides as follows!

“To provide for compensation for disablement caused by occupational injuries or
diseases sustained or contracted by employees in the course of their employment, or
for death resulting from such injuries or diseases, and lo provide for matters

connected therewith.”

The first patt of the long title states the purpose of the Act in clear terms. The second pari of
ihe long title provides that it is also the purpose of the Act to provide for matters connecied
to the compensation of employees for disablement or death caused by occupational injuries
or diseases sustained or contracled by them in the course of their employment. Dermatitis is
listed in item 2.2.1 of Schedule 3 as an occupational disease. We are of the opinion that
regulations regarding the occupational diseases for which compensation may be claimed is
a matter connected to the main purpose of the Act. Conseqguently, the Minister is authorised
in terms of section 97(1)(h) of the Act to make regulations dealing with occupational

diseases for which an employee may claim compensation in terms of the Act.
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Yours sinceraly

LAVE ADVISER
WG] B MAKHENE
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COMPENSAYVION FOR GCCURPATIONAL INJURIES AND

DISEASES AGT, 19923 (ACT NO T30 OF 1993)

REGUIATIONS ON POST- TRAUMATIC STRESS DISORDER FOR 1THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR
DCCUPATIONAL INJURIES AND DISEASES ACT, 1993

The Minister of Employment and Labour, after consultation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit written
representations on the proposed Regulations. The aforesaid representations
must be marked for the aitention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice to

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimbly.Makgobs@lubour.gov.ze or Hanv. Maphologsla@labour.aov.zo
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COMPENSATION FOR OCCUPATTONAL INJURIES AND

MEEASES ACT, 1995 (ACT NO 130 OF 1993)

REGUILATIONS ON POST-TRAUMATIC STRESS DISORDER FOR THi-
COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1993

The Minister of Employment and | abour, after consultation with the
Compensation Board, has made the regulations under section 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit writien
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publication of this notice to

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Fretoria 0001

0157

Email addresses: Kimbly. Makaoba@labour aov zz or Harry.Maphologela@labow aov.za
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I theso regulations, @ word or expression io which oomeaning bias beoen assigned in
ihe Act or these Hoegulations shall have the meaning so assigned and, unless the
contaxt otherwise indicates

means an association between a given cause and an offect, which

requires that each of the jollowing criferia is met o 2 reasonable degree of maedical

probability:

(a) o causal event took place;

(b)  the person who experienced the event has the condition, that occurred as a
result of an injury, impairment or disease;

(c) the event could cause the condiiion; and

(d)  the event caused or materially contributed to the condition within medical
probability.

"ehronology” means the medico-legal phenomenon that requires that the series of

evenis leading to the event, incident, injury or occupational disease must have a

chronological sequence that justifies the link to the cause. In essence, the cause

must precede the efiect;

"Clinician Administered PTSD Scale (CAPS)" means a semi-structured interview

that is designed to assess the essential features of Acute Stress Disorder and Post-

traumatic Stress Disorder as defined in the DSM-IV and DSM-V and as edited or
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diagnosis;

"Evieleiice

P ifledicine (EBR)" means the conscientious, oxplicit, judicions and
reasonable tse of modern, best evidence in naking decisions about the care of
individual patients and a movement which aiings 1o increase the use of high quality
clinical rescaich in clinical decision-making,

"Independent Medical Examination (IME)Y means an oxamination for legal,
insurance or financial reasons completed by a non-ireating physician, who will not be
involved in any further treatment or care of the beneficiary beyond the examination;;
"managed healthcare” means the clinical and financial risk assessment and
management of healthcare through use of rule-based & clinical management based
programmes;

"Man-Job Specifications Traumatic Incident” means any event that has significant
emotional power , which involves any situation or event faced by emergency or
public safety personnel, that causes a distressing, dramatic or profound change or
disruption in their physical and or psychological functioning;

"Mandimum Medical Improvement (MMI)" means a status where a patient is fully
recovered and the treating medical practitioner is satisfied that no further
improvement is anticipaied on available surgical or medical treatment.. The MMI is

reached on a date from which further recovery or deterioration is not anticipated,
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the hazards an employee is exposad to, which are inhoront 1o tds or her occupation.
These harzards are linked o the inherent reauireinents of the job and tho inherent
tasks and duties of the job. They include exposure to physical, chemical, biological,
psychological and ergonomic hazards;

"wermancncy” means the condition whereby an impairment or  disablement
hecomes static or well stabilised with or without medical troatment and is not likely o
remit in the fuiure despite medical treatment, within medical probability;
"Post-Traumatic Stress Disorder(PTSD) " means a mental disorder that represenis
a pathological response to a fraumatic event, characterised by sympioms of
recurrent and intrusive distressing recollections of the event namely nightmares, a
sense of reliving the experience with illusions, hallucinations or dissociative
flashback episodes, intense psychological or physiological distress at exposure to
cues that resemble the traumatic event; avoidance of stimuli associated with the
trauma ,e.g. inability to recall important aspects of the frauma, loss of interest,
estrangernent from others and increased arousal sleep disturbances, irritability,
difficulty in concentrating, hyper vigilance, and exaggerated startle response;

The DSM-V Diagnostic criteria for PTSD include a history of exposure to a traumatic

event that meets specific stipulations and symptoms from each of the four symptormn
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cotfromed with an everi o evenis thot volved actiiad oy thveatenad death o)
serous injury, or threat 1o the physical integrity of self or others;

(h) loarna thal a violent or aceidental, travinatic event ocotured (0 a closo family
maormber or close friond;

(c) exporiences first-hand repeated or extreme exposire to avorsive details of the
traumatic eveni, not ihrough media, piciures, television or movies unless
work-related and the condition causes significant distress or impairment in the
employee’s social, occupational, or other imporiant areas of functioning; and

(d)  the person's response involves intense fear, helplessness, or horror.

“Regulations” means the Regulations on Post-Traumatic Stress Disorder for the

Compensation Fund made under the Compensation for Occupational Injuries and

Disecases Act, 1993,

wraumatic event” means an event that is generally outside the range of usual

human experience and would evoke significant sympioms of distress in the majority

of people exposed. It is an intensely stressful event during which a person suffers
serious harm or the threat of serious harm or death, or withesses an event during

which another person or persons is killed, seriously injured or threatened.
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event and secondly, suffers oin distressing re-experiancing syimpiorns. 1For

the purpose of thase regudaiions, the diagnosis of FUSHY siust be made in
accordance with thoe latest applicable version of ithe Diagnostic & Statistion!
Manual of Morntal Disorders for T8I

(7))  Diagnostic criteria for PTS0 include a history of exposure o a ralunalic ovent
that meets specific stipulations and symptoms from cach of four symipiorm
clusters: intrusion, avoidance, negative alierations in cognitions and mood
and alterations in arousal and reactivity. Criterion I concerns duration of
syinptoms, Criterion G assesses funciioning and Criterion |1 clarifies
symptoms as not aitributable to a substance or co-occurting medical
condition.

(3)  All suspecied PTSD cases must be referred o a psychiatrist for assessment
and confirmation of diagnosis within three (3) months from the date of the
provisional diagnosis or date of accident or traumatic incident. The Medical

Officers in the Compensation Fund, shall determine if the diagnostic analysis

was reached in accordance with the acceptable medical standards.

X

The DEM-V Diagnostic Criteria
The DSM-V Diagnostic Criteria are stipulated below and must be used and

met in all cases of suspected PTSD.
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indirectly, by learming that o close relative o dlose iriend was exposed to
rauma. 1 the avent involved actual o threatoned death, it must have been
violent or accidental in nature;

repeated or extreme indirect exposure 1o aversive details of the event(s),
usually in the course of professional duties, for example, first responders,
collecting body paris; professionals repeatedly exposed to details of child
abuse; and

excluding indirect non-professional exposure through electronic media,

television, movies, or pictures.

Criterion B: Intrusion symptoms

The traumatic event is persistently re-experienced in one or more of the following

way(s):

(a)
(b)
(c)

recurrent, involuntary and intrusive memories;
traumatic nightmares;
dissociative reactions, for example, flashbacks which may occur on a

continuum from brief episodes to complete loss of consciousness;
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convarsaiions, activitics, objoects or siiations.

Criterion D Negative alierations in cognitions and mooe

Negaiive alicrations in cognitions and mood that began or worsened after the

traumatic event, must be iniwo or more of the following indications:

(a) inability to recall key features of the traumatic event, usually a dissociative
amnesia; not due to head injury, alcohol or drugs

(b)  persistent and often distorted negative beliefs and expectations about oneself
or the world, for example, . "l am bad,” "The world is completely dangerous.”;

(c)  persistent distorted blarne of self or others for causing the traumatic event or
for resuliing conseguences;

(d) persistent negative traurna-related emotions, for example, fear, horror, anger,
guilt or shame;

(e)  markedly diminished interest in pre-traumatic significant aciivities;

(f) feeling alienated from others, for example, detachment or estrangement;
and

(g)  constricted affect or persistent inability to experience positive emotions.
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(c) hyper vigilanee;

(i) wadgeratod staiile response;

() probloms in concentration; and

(i) sleep disiirbance.

Criterion P Dorstion

Persistence of symptoms in Criteria 13, C, 1D and F for more than one (1) month.

Criterion G Functlonal significance

Significant sympiom-related distress or functional impairment, for example, social or

occupational.

Criterion H: Attribution

(a)  disturbance is not due to medication, substance use, or other iliness, for
example, organic causes; and

(b) it must be specified if it is associated with dissociative symptoms.

Additional Considerations
In addition to meeting criteria for diagnosis, individuals may experience high levels of

either of the following in reaction to trauma-related stimuli:
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(1) An occupational disease js defined as any disease avsing out of and in the
course of an employee’s employmeni. A diseasce would have arisen out of and in
ihe course of employment if it has a broad causal connection io employment and
that the employee must have contracted the disease while poerfonming dutics that
he or she is confractually obliged to periorm.

(2) Compensable PTS1) is regarded as the result of an occupational injury or an
occupational disease depending on individual circumstances, in terms of the Act.
Therefore, the traumatic eveni(s) leading io the diagnosis of PTSD must be an
accident or a series of accidents as defined in section 1 of the Act.

(3) A claim for PTSD shall not be eligible for benefits under the Act unless:

(a) the employee was exposed to traumatic evenl(s) arising out of and in
the course of employment;

(b) the employmeni-relaied frauma was a pertinent factor in the
development of the PTSD or played an active role during the
development of PTSD; and

(c) notice of the claim for compensation was made to the employer or the

Compensation Commissioner or the employer individually liable or the
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Whether or not people develop 715D depends on thelr subjective porception of
ihe traumatic event ae well o on the objective Tacis, Furthermore, those at risk of
PTED include not only those who are direcily affesied by a harrific ovent, but also
witnesses, perpetrators and those who help PTSD sufferers namely, vicarious
traumatisation. People at risk of FTSD include but not limited to:

(a)  victims of violent crime, for example, physical and sexual assaulis,
sexual abuse, bombings and riois.;

(b)  members of the armed forces, police services, journalists and prison
seyvice, fire service, ambulance and emergency personnel, health care
personnel, including those no longer in service;

(c)  victims of war, torture, staie-sanctioned violence or ierrorism, and
refugees;

(d)  survivors of accidents and disasters; and

(e) women following traumatic childbirth and individuals diagnosed with

life-threatening ilinesses.
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dejealisation and  emobional numbing. the  duration  which  spoecilies the
disturbance musi last ai least two days but not more than four weeks, and must
oceui within four woeke of the fraumatic eveni. The syimiptoms must resolve

within four weeks after the traumatic event, othetwise the diagnosis must be

raconsiderad.

(b)  Acute PTSD
This type of PTSD is characterised by classic symploms that appear in the first

£

month after the traumatic event, but last for less than three months in duration.
(¢c) Classic PTSD
Classically, PTSD tends o develop insidiously over a period of three o six

months after the initial traumatic event.

(d) Delayed-onset PTSD
(i) The symptoms of Delayed-onset PTSD must surface at least six months or

more after the traumatic event(s); and
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For the condition of 15D o be regended as permanetd the eamployee must
have recelved appropriato freaiment for @ poriod of 24 mmonihs oF an exiendad
potiod of fime as & freating docior imay determine.
7. Differential Dis AQN0S
(1) The Pund may provide treatiment for the aggravation of pre-existin
PTSD i it is proved thal the aggravation is aitributable to the
employee’s work environiment.

The medical service provider must ensure that all other potential
differential diagnoses or pre-existing disorders are excluded before

expressing opinion on PTSD and the work-relatedness of such a
condition. The following differential disorders must be excluded before

an occupational PTSD can be diaghosed:

(a)

depression, for example, predominance of low mood, lack of
energy, loss of interest, suicidal ideation,
(b)

specific phobias, for example, fear and avoidance restricted to

certain situations;

(c) adjustment disorders, for example,

less severe stressor,

different pattern of symptom;
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{(¢) povehosis,  jor oxanple,  nasllucinaiions snd delusions,
{3) i the report does not indicate or disclose the oxistence of a relovani pro

existing  disorder or o significant  co-morbid - condition, i any,  ihe

Compensation Comimissionor may not accept such raport,

2. Management of BISH

Treatment interventions must be evidence-based, scientifically valid and consistent

with professional standards.

Early Interventions and Watchiul Waiting

(a) The Fund will authorise treatment for acute reaction to traumatic events, the
Acute Stress Disorder, arising out of and in the course of employment.

(b) A follow-up consultation should be arranged within one month of diagnosis of
acute stress and a comprehensive report which includes prognostic details
must be provided to the Fund after this consuliation;

{¢) A final consultation must be scheduled within two months for the purpose of
final medical report.

(d) The treatment and management of Acute Stress Disorder must be finalised
within three months of diagnosis and a final medical report must be provided

at the end of this period.
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41

Compensation Commicsioner o eimployer with o edical vopost indicating
such diagrniosic wiithite ihreo monihs and theresfier sobait fuiihor medical
repoits of infervals sel out in the Disease Moniioring and Reporting Table
helow.

Whare Acuie TYTSH is identified, the Fund shall exdend the treatiment 1o six
rmoniths provided there is justifiable proot of need.

ndividuals who ot the end of six months do not meet the full ariteria for the
dingnosis of P50, must have a differential diagnosis made and a Final

Medical Report duly completed and sent io the Fund fo finalise the claim

immediate Psychological Interventions for PTSD

(@)

(b)

(c)

The treating general praciitioner and ftreating psychiairist must ensure that
employees needing psychological support are identified early and are
timeously referred to psychologist for assistance.

The initial consultation with the psychologist will be automaitically covered by
the Fund, and the psychologist's treatment plan will then be pre-authorised
based on a detailed assessment report prior 10 therapy being provided.

The psychologist and medical practitioner must submit progress medical

report to the Fund at the end of the authorised period.
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PSh sufferors ionst bo given sufficiont informntion about the nedure of theso

reatmonis o make aninformed choico and pationt proforence should be an

important  determinanit of the choice among the {ollowing and effective
froatiments:

(i) drug treaiments for 715D and - change  of treatiment will only  be
authorised when prescribed by the treating psychiatrist;

(i) adjunciive treatmeni will be approved where there ig significant co-
rorbid condition, depression or hyperarousal thai significantly impacts
on the patient’s ability to benefit from the recommended treatment:

(i)  this short-term freatment may be initiaied by the general practitioner
after thoroughly considering all drug interaction implications and where
the benefit outweighs the risk;

(iv)  subsequent drug modifications should be discussed with the relevant
specialist in conjunction with the psychiatrist;

(v) a proof of compliance is required to support a claim of non-response to
recommended lines of treatment where clinicians may recommend an
itern which is off code;

(vi) when an employee treated forPTSD has not responded to a

drug treatment regime, and the freating psychiatrist considers adding

further drugs after the maximum allowable dosages have been reached



STAATSKOERANT, 17 JULIE 2020 No. 43529

107

(viii)

(ix)

I8 ot L e s s et [

(BRI S HEE TR T A RS SN HE R R R L TRTE N LA T £ MR I A R ISR | S RTINS I 1 B TS

Gooiiments nave boon sxbansiea, ine F o b S e o diserotiog
P T O T RN I ST PRI P e A P T

SUpect SUsh U INeE iedoean :Igull PO oD MG VWA e ety O
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A7 0 Tho Aot

whern onr adult sutforer with PO has responded o diug irectment it
should be continuod for ai least 12 24 inonths bofore gradual
withicliawal oo recommendaed by SAS0L,

the treating doctor, preforably the general practiioner raust monitor
ireatment on @ monthly basis for the first s months and provide
monthly Progress Medical Reporis o the Pund in the prescribed
manner;

after the six months period, appropriaie monitoring must be done on a
lesser frequent basis not exceeding three monthly, where practicable.
Six monthly reports from the psychiairiet must be submitied during this
period and when maximum medical improvement has been achieved, a
Final Medical Report from the treating psychiatrist must be provided:;

all PTSD patients requiring treatment beyond iwenty-four (24) months
shall be treated as chronic PTSD by the Fund. The Fund may at its
own discretion, and afier due processes, consider enrolling any
particular employee with PTSD on its chronic treatment prograrnme;
and

a Final Medical Report from the psychiairist indicating the need for
continuing treatment on a lifetime basis must be provided to the Fund

at the end of twenty-four (24) months.
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rnoedication should bo infonmed ai the Hime thai treatinent is i

m

iitiated, of potential
side-eficcts and discontintation or withdrawal symploms as appropriaie.

(2) For employees who are bacle at worl, these must be conwnunicated o the
amployer in the prescribed manner aking into account logal and  ethical
considerations governing the disclosure of confidentizl maedical information.

(3) Where necessary and medically justifiable, employees doing shift work and
safety-critical jobs must be accommodated in altemative placerments while on
such medications.

(4)  For the purpose of sub-regulation 10.3, the services of an occupational

therapist will be required.

10. Dealing with Comorbidities in PTSD

(1) In cases of high co-morbidity of P1SD with generalized physical and mental
health problems, the multidisciplinary and interdisciplinary approach must be used.
(2) The treaiment plan must be outlined and be in accordance with national
credentialing policies and guidelines.
(3) The treating doctor must identify the comorbidities and the multidisciplinary

and interdisciplinary teams and apply for authorisation of such treatment.
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5o neyative impaci on ihe
How:
Frequency of Medical | Timing of
Reports Final

Medical
Report
(Months)

GP yehiatrist | 3 |6 | 12 | 24
Acute Stress | Immediate | < 3 months | Fortnighily | 1 & 3
Disorder months
Acute PTSD |1 -~ 3|1 — 6 | Monthly 3 and 6
months months
Classic 1 — 6|6 — 24| Monthly 1, then 6
PTSD monihs months | monthly
Delayed- >6 moniths | 6 — 24 Monthly 1, then 6
Onset PTSD months monthly
Chronic 1- 6 | 24 Three 1, then 6
PTSD months months monthly monthly
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wisibilition of the pesyehintisic 1o whom e omployves has boen
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(D)

(c)

(d)

{e)

o thoroughly assess the omplovee oo iorred o hitn o hor in the
presaribod manner and inake appropiiaie disgnosis based on the
approvoed evidence-based medical guidelines as grided by the miedical
sclontific community and updated from tire o time. The assessment
of PTSh sufierers should  be  conducied by compeient  medical
practitioners and be comprehensive, including physical, psychological
and social neads and a risk asscssmoent,

to device a structured treatment and patient Management plan taking
into account all relevant personal, social, workplace and environrnerntal
circumstances, including the monitoring plan. This plan must include
clear roles of key personnel and have measurable and realistic targets;
to institute appropriate treaiment taking into account relevant legislation
governing the prescription and adminisiration of medicines and related
substances. Patient preference should be an important determinant of
the choice among effective treatments;

PTSD sufferers should be given sufficient information about the nature
of these freatments to make an inforrmed choice;

to provide relevant reports on the progress and prognosis of the
employee and motivate for the need for continuing treatment, change

of treatment or addition of further ireatment modalities as appropriate
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The responsibilitics of the psychologists 1o whom the einployee has been

referred by the maedical praciitioner are 1o

(c1) thoroughly assess and deiermine ithe psychological needs of the
patient and devise a structured managerment plan afier appropriate
referral from the treating doctor,

(b) identify the need for social support and advocate the meeiing of this
need,

(c) institute appropriate evidence-based ireatmenis and therapies as
guided by the medical scientific community and updated from time to
time, after approval is obtained from the FFund;

(d) collaborate with both the general practitioner and the treating
psychiatrist to ensure that there is alignment and coordination of care
and monitoring of the patient;

(e) identify the need for appropriate information about the range of
emotional responses that may develop and provide practical advice on

how 1o access appropriate services for these problems;
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94, The vole g the lndependent Wodical Paminey

(1) The Independent Medical Examinet musi conduct an examination
which consists of a review of nedical documeniation or records, that
shall render as confinmation of relevani medical hisiory and an in-
person exainination and assessiments or objeclive tesis it appropriate.

(#)  For the purpose of these ragulations, the Fund may refer an employee
to any Independent Medical Examiner including but not limited to a
Psychiairist, Occupational Therapist and or a Clinical Psychologist with
experience in treating and managing patients with PTSD.

(3)  The Independent Medical Examiner is required io use the Clinician
Administered PTSD Scale for DSM-V (CAPS 5) to aid him or her in
making an objective assessment of the presence and or absence of
PTSD, as well as 1o grade the severity of symptoms thereof if he or she

concurs with the diagnosis.

Note: The latest edition of the DSM must always be used.

(4)  The scoring of CAPS is given below:
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smployee who claiins compensation shall, It and when so roquired

£t

the discrotion of tho -und, after easonable notice, submit

I af the fime and place meniionoed inthe notice (o an examination

by a desighated hdependent Medical Fxarminer in accordance with

Section

The In

(a)

(b)

(¢)

A2 of the Act.

dependent Medical Examiner will have the following roles:

assess and examine the employee with the diagnosis of PTSD
and determine if the diagnosis was appropriately made based

on chronology, causality, medical probability, evidence-based

medicine and current best practice;

determine the current appropriate diagnosis if it differs from the

freating doctors and establish causation of disease or

mechanism thereol if appropriate, severity of symptoms,

restrictions and limitations;

assess the appropriateness of treatment proposed or provided

based on current best practice and recommended protocols and

guidelines for people with PTSD;
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(e) formudaie opinion and prognosis bused G iactoal findings from

fhe  assessimont and  using  cureni - bost practioe and
recommended protocols;

(i) provide o duly formulated repoit with recounmendation(s) (o thoe
Fund on the best course of action; and

(g)  provide expert evidence i medico-egal platforms  including
during tibunal and courl proceedings  concemning  disputes

related 1o the dingnosis, treatmeni and management of PTSD.

15. Pailent Assessinent Guidelines

(1) For the purposes of- -

(@)

(b)

(c)

assessing an employee for diagnoses, the medical practitioners must
use the latest edition of DSM;

assessing the need for an exiended treatment, medical practitioners
must use the latest edition of The Management of PTSD in Adults and
Children in Primary and Secondary Care ~ 2005 and Treatment
Guidelines for Psychiatric Disorders -- Volume 18 (3) of 2013;
assessing impairment and disablement for PTSD the Fund will use the
latest edition of the "Guides to the Evaluation of Permanent

Impairment" compiled by the American Medical Association
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The Brief Psychiatric Rating Scale measures major psychotic and non-
psychotic sympioms in a persorn.

The BPRS form consists of 24 symptom constructs, each to be rated
on a 7-point scale of severity ranging from "Not Present" to "Exiremely
Severe”,

Medical practitioners must circle the number headed by the term that
best describes the employee’'s present condition, rated on the
employee’s self-report for items 1-6, 8-11 and 14 and on the basis of
observed behavior and speech for items 7, 12-13 and 15-24.,

They must accordingly add the total of the 24 BPRS symptom
construct scores and read the BPRS impairment score from the TABLE

15— 11.
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e LR 5 A 5 § Y
‘D msps@ fusiiess B 1 2 3 4 b 6 4 '
10 Hallucinations i 2 I R 16 /
41 Unusual  thouohi |1 2 4 A I G N
content o
12 Bizarre bel edwc;aa IR 7 3 4 O 6 7
13 Self-neglect 1 |2 3 A 5 | |7
14 Disorientation (I - 4 5 6 |7
15 Concentual | 2 } A 5 6 |7
disorganisation - - -
16 Blunted affect [ T . 6 |7
17 Emotional | 1 2 3 4 5 6 7
withdrawal ) L - ~
18 Motor retardation 1 2 3 14 b5 6 v
18 Tension 1 12 3 4 5 6 7
20 Uncooperativeness | 1 2 3 4 5 |6 7
24 Excitement 1 2 4 5 16 7
22 Distractibility 1 12 13 4 5 6 |7
23 Motor hyperactivity | 1 2 3 4 |5 6 |7
24 Mannerisms  and | 1 2 3 4 5 6 7
posturing -

1 = Not Present 2 = Very Mild 3 = Mild 4 = Moderate 5 = Noderately

Severe 6= Severe 7 = Extremely Severe

Table 15-11: IMPAIRMENT SCORE OF BRIEF PSYCHIATRIC RATING SCALE
(BPRS)

BPRS ADDED SCORE BPRS IMPAIRMENT SCORE

24 — 30 0%

3135 B 5% B o

36 - 40 B [ 10%
42 - 45 15%
46-50 20%

5,1 N 60 300/0 _

6,] - 70 40(%)

71 - 168, B 500/0__ -
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ain axam); good unctioning 0 ol arean, inferestod  and
involved in a wuﬂi:g: range  of activitios, coclally  offective
generally satistiod with lifo, no more ihan oveivday problems
or concerns (for exainple, sn oceasional arguimant with fam !!y

ciooun oF hinand, e
e s positive

reactions 1o psycho-social stressors (for axample, difficulty
concenirating after family argument); no more than slight
impairment in social, oceupational or school functioning (for
example, temporarily falling behind in school work)

Some mild symploms (for example, depressed mood and
mild insomnia) or some difficulty in social, occupational or
school functioning ( for example, occasional truancy, or thefi
within the housechold) but generally functioning pretty well,
has some meaningful interpersonal relationships

51 - B0

Moderate symploms ( for example, flat affeci and

circumstantial speech, occasional panic attacks) or moderate
difficulty in social, occupational or school functioning (for
example, few friends, conflicis with co-workers)

0%

0%

5%

0%

Al - 50

Serious sympioms (for example, suicidal ideation, severe

obsessional rituals frequent shoplifting) or any serious
impairment in social, occupational or school functioning (for
example, no friends, unable to keep a job)

3 - 40

5%

Some impairment in reality testing or communication ( for
example, speech is at times illogical, obscure or irrelevant) or
major impairment in several areas, such as work or school,
family relations, judgement, thinking or mood, (for example,
depressed adult avoids friends, neglects family, and is unable
to work; child frequently beats up younger children, is defiant
at home and is failing at school)

20%

29 - 30

Behaviour is considerably influenced by delusions or
hallucinations or serious impairment in communication or
judgement ( for example, sometimes incoherent, acts grossly
inappropriately, suicidal preoccupation) or inability to function
in almost all areas ( for example, , stays in bed all day; no job,
home or friends)

30%

11-20

Some danger of hurting self or others (for example, suicide
attempts without clear expectation of death, frequently
violent, manic excitement) or occasionally fails to maintain
minimal personal hygiene (for example, smears faeces) or

40%

gross impairment in _communication (for example, largely
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the pehavioral consequences of poyehiaitic disorders are assessed on 8 scales,

cach of which evaluaics an areca of funciional impaiiment namely: Selfcare and

Personal Hygieno JTARBEEE 1530, Social and Recreational Activities, TABLE 16
31, Travel, TARLL 1532, Intorporsonal Relationships,  TARLE 15.33,

Concentration, Persistence and Pace, TABLE 15-34, and Lraployability TABLE
16-3h, theretfore:
(@)  medical practitioners must allocate a score from 1 1o 5 in each of the 6
impairment domains based on objective evidence;
(b) they must then arrange the 6 scores from ihe lowest to the highest;
(c) select the middle 2 scores and add the 2 together; and finally

(d)  determine the Psychiatric Impairment Rating Scale impairment score

from TABLE 15-36.

Table 15-30: SELF-CARE, PERSONAL HYGIENE AND ACTIVITIES OF DALY

LIVING

ROLEC FUNCTIONING, SOCIAL AND RECREATIONAL ACTIVITIES

1 No deficit or minor deficit attributable to the normal variation in the general
population. Regularly participates in social activities that are age, sex, and
culturally appropriate. May belong to clubs or associations and is actively
involved with these

2 Mild impairment. Occasionally goes out to such events without needing a

support person but does not become actively involved( for example,
dancing, cheering favourite team)
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TRAVEL

W VariAation in

Frewy envivanmnents  withews

she: See WEier BReel

Res et m of ndnor desd
ab population.
supervision

(e En

area such as local shops or a neighbour

Moderate impairment. Cannot travel away from own residence without
suppott person. Problems may be due 1o excessive anxiety or cognitive

residence cven with trusted person
Totally impaired. May requirc 2 or more persons o supervise when

¢ 15-33: INTERPERSONAL RELATIONSHIP

No deficit or minor deficit attributable to the normal variation in the general
population. No difficulty in forming and sustaining relationships for
example, pariner, close friendships lasting years)

N

Mild impairment. Existing relationships sirained. Tension and argumenis

with partner or close family member, loss of some friendships
Moderate impairment. Previously established relationships severely
strained, evidenced by periods of separation or domestic violence.
Spouse, relatives or community services looking after children

Severe impairment. Unable to form or sustain long term relationships. Pre-
existing relationships ended ( for example, lost pariner, close friends).
Unable to care for dependents ( for example, own children, elderly parent)

Totally impaired. Unable to funciion in society. Living away from populated
areas, actively avoiding social contact

Table 15-34: CONCENTRATION, PERSISTANCE AND PACE

i No deficit, or minor deficit aftributable to the normal variation in the general
population
2 Mild impairment. Can undertake a basic retraining course of a standard

course of education or training at a siower pace. Can focus on intellectually
demanding tasks for up to 30 minutes, then feels fatigued or develops
headache
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Totally inpaired. Needs constant suporvision  snd  assisiance i on
instiiutional sefiing

No deficit, or minor deficit atiributable o the normal variation in the genaral
;fm;:n.siaﬁrm Can worlc full time. Duiies and periormance are consisient V‘:f’i(h the
injured employee’s cducation and training. Able 1o cope with the normal
demands oi the job

2 Mild impairment. Can work Tull time but with modifications s, of can work it the

| same position a reduced number of hours per week

3 i\/iode:dto impairment. Cannot work at all in same position. t\/ﬁy e able 1o work |
|in a less stressful occupation

4 E gvgrej impairment. Cannot sustain work over iime in any position |

5 | Totally impaired. Cannot work at all o

Pable 15-36: IMPAIRMENT SCORE OF PSYCHIATRIC IMEAIRMENT 1
SCALE (PIRS)

ATING

SUM OF PIRS MIDDLE S8CORES | PIRS IMPAIRMENT SCORE

0%

5%

10%
15%
20%
30%

40%

I

10 ’ 50%

The final score will be determined by the Fund’s adjudication panel after thoroughly
examining the reports provided by the practitioners and having satisfied themselves

of their objectivity and fairness.
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odont of reatment required, and for providing fondative prognostio

OLHTHOMN,

e Fund shall use such rating o mondion tho impact of iresiment and

P

o evaluaie the eifectiveness thoereot in collaboration with medical
service providers,

The final lnpairment calculation will only be determined afier the
employee has reached Maximum Medical Improvermeri

The Compensation Fund's adjudicaiing medical panel shall determine
i MMI has been reached bhased on the strength of the available
medical reports by the treating psychiatrist and or other independent
medical reports.

The Final Medical Report will be required once the panel has
adjudicated and concluded that the claimant has reached MMI, for
purposes of deciding on impairment.

The Final Medical Report must be based on scieniifically-validaied
healing timeframes as determined by the medical scientific community
as updated from time to time. Clinicians shall provide a Final Medical
Report when so required by the Fund without any prejudice.

The impairment shall be evaluated by the Fund using the latest edition

of the "Guides to the Evaluation of Permanent Impairment”, compiled



STAATSKOERANT, 17 JULIE 2020 No. 43529

123

24

(1) Misoles

doncrvies DIGVIGe s ke Ol oo G tnmonisiad onindogs

G hnpaineeni ading o serinanont disablees

(22) [

Dung caridos tho soks mosponsibility ot s leteitaindnge apairiment

lesvedl and poraaneni disablemoent due o 17150

FRfoahcal

e bieneiii

The guidelines for benefits payable i lemms of the Ad are as follows:
L f et}

(4)

(c)

(d)

payment for temporary oial or patiial disabloment shall be made
for as long as such disabloment continues, but not for a period
oxceeding 24 monihs and from the date of the accident or date
of diagnosis and monthly progress reports must be submitted {o
the office of the Compensation Comimissioner,

this ocours when an employee’s condition is such that he or she
cannot perform his or her usual duties bui is still capable of
working at some job during the period of recovery and
employers and medical service providers must collaborate fo
institute accommeodation of the employee in modified duties as a
critical element of the tfreatment plan and return-to-work sirategy
for such employees;

the Compensation Fund must be satisfied that all measures
have been reasonably considered before declaring an employee

totally unfit to work on a temporary basis,

temporary total disablernent occurs when an employee is totally
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(h)

o pncove wily i wild s oGieneabile peplod
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cmployes’s caicnn of wirdliness s ihe wngih of -tk recudred
for fll recovany musi ake e coanissnes that work el is

Also ouiative i nottie, Sooas o ghaie againgl inadverienily

disadvaniaging employoos with 17151,

periodic pavineinis shall be made foi as long as the femporary
total disablement is deemed reasonable and shall coptinue for
as long as avidence of continuing disablement s provided arcd
this imay not exceed twenty-four (24) monihs;

the Fund may however at any point during this period and at its
own discretion declare any such  employee permanently
impaired and where such a decision is mado by the Fund, the
redical service providers providing freatment and other services
to the employee will ther be required o furnish the Final Medical
Repori(s) as at that point in time;

payment of permanent disablement shall be made, where
applicable, when a Final Medical Report and or the report from
the adjudication panel is received and the Final Medical Report
must be submitied when an employee reaches the stage of
MMI, whether or not he or she is on treatment;

the Fund shall at its own discretion and where deermed
necessary solicit such a report which shall be provided without

reservation or prejudice.
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permanceni disableinent s higher than 20%, pension shall be

paid i ienms ol the Act,

24, Wiedical Costs

(1) Medical costs shall be provided for a period of nol more than 24
months from the date of accident or further 12 months, if in the opinion
of the Director-General, further medical costs shall educe the exient of
the disablement that an employee suffers from.

(?) Medical costs covers diagnosis of PTSD by a psychiatrist and any
necessary treatment provided by any general praciitioner or approved
mental health provider, as well as hospitalisation and chronic
medication when motivated for by the psychiatrist.

(3) The Compensation Commissioner musi decide on the need for, the
naiure and sufficiency of medical costs o be provided, inclusive of
chronic medication, if applicable.

4) No treatment shall be autornatically accepted by the Fund without prior
authorisation, except in emergencies. In such cases, service providers

must notify the Fund in the prescribed manner within seventy-two (72)
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Any consuliation in respect of eaimoent for PGS ioast be roporiad o the

¥

fund in the prescribed manner 45 aid when i happoens,

[

Mo paymoenis inlieu of any consuliation or reatment shall e provided by the

Fund without medical reports from practitioners. The iollowing documentation

must be submitied 1o the Componsation Commissioner or the employer

individually liable or the licensee concernad.

(0)

(b)

()

(d)

(e)

(W.CL2) Employer's Report of an Accident / Occupational
Disease,

(W.CL3) Notice of an Accideni / Occupational Disease and
Claim for Compensation;

An W.CL.305 affidavit by the employee if an employer cannot be
traced or the employer fails to timeously submit Employer's
report of an Qccupational Disease, W.CL.1.

(W.ClL4) First Medical Repori in respect of an Accident or
Occupational Disease, W.CIL.303 First Psychiatric Report
(W.CL.5) Progress Medical Reporis in respect of an Accident /
Occupational Disease or Progress Psychiatric Reports

(W.CL5) Final Medical Report in respect of an Accident /

Occupational Disease / Final Psychiatric Report
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For Atention: Hewy ephologole

il Hany Mapholopels@iabour.gov.e:

Vear My T Lamst

REGULATIONS ON POST-TRAUMATIC STRESS DISORDER FOR THE
COMVPENSATION FUND MADE BY THE WMIMSTER UNDER COMPENSATION
FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1988 (ACT NO. 130 OF
1943} YOUR UNNUISBERED MAIL DATED: 14 OCTOBER 2049

HTRODUCTION

1. We heve bsen requosted by the Depariment of Labowr ("the Deparimeni™) 1o
serutinise, and provide it with & fepel opinion on, the draft post-traumatic stese
disorder regulations (ths Regulations™) fo be made I terme of section 87 of the
Compansation for Oooupstional Injuries and Diseases Act, 1993 {Act Mo. 130 of

1983) ("the Act").

Aoeoses to Justiee for Al
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{1

GRG. Cermper

affon  for oceupationsl  ofsoas b Subject fo ihe
provisions of this Chapler, an employes shall be enfitied io ihe compensation

providerd for and prescribod in this Act i it Is proved o the satisfaction of the

{drector-Geporal -

{a) that the employes has contracted a diseaso menfioned in the first
colwinn of Schedule 3 and that such disease has arisen out of and
in the course of s or her employmeni; ofF

{b) that the employee has confracied a disease other than a disease
contemplaied in paragraph (a) and that such disease has arisen out
of and in the course of his or her employment.

4. in terms of section 97(1) of the Act the Minisier is empowered io make
regulations in respect of the matters tabulaied in paragraphs (a) o (h).
Section 97 reads as follows:

“97. Regulations—{1) The Minister may make regulations, after

consultation with the Board, regarding~
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criropracions i jespoct oF soivices fondoyed o onss of (s At
(e3) e procaduie o he followess i payiig assessmoiis amd fines o the
Direntor-Gioneral;

(ci) the persens v whor, the places wihare and he mannor in which

payment of assessmonts i foms of this /Act shall o made;

(o) the determination of the amount and the conditions and manncr of
pavinent of benofits (o assessors of classes of ;,45;5;5;3;5;:{;@;

{7 the disposal of moneys payable in terms of this Act to any person other
than the Lirector-General and not claiined within the prescribed period
by the person entitied thereto,

()  any matter which shall or may be prescribed by regulation in terms of
ihis Act;

(h)  any cther maiter, whether or nol connecied with any matter mentioned

in paragraphs (a) io (g), which he may deem necessary or expedient io

prescribe in order to further the objects and purposes of this Act,

{2)  Differen{ regulations may be made under subsection (1) in
respect of different classes of employers and employees and of different
areas, and the Minister may, efter consullation with the Board, in respect

thereof differentiate in such manner as he or she may deem expedient.
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5. i is conwvenient o inle stoge fo aoal vl e sdiser s paayer i omnko the

regulations. The Minigier's power to nalie the reguiations is o public power ihat inust
e exercised subject o the Conatitution and fhe law. iy exerdsing such public power,
ther Minister is thus reguired o comply with the principlo of legality. This means that

e Minister can only exsicize the power o makae the fegudations within the

parameders of the Act and the Gonstiiution.

6549 In Fedsure life Assurence Lid and Othors v Greater Johannoesburg
Transitional Metropolitan Council and Others’, the Gonstitulional Cowrt staied the

following in paragraph 56 of the judgment regarding the principle of lepality:

“it is a fundamental principle of the rule of law, recognized widely, that the
axercise of public power is only legitimate when fawiul. The rule of law - {o the
exteni at leasi that it expresses the principle of legality - is generally
understood to be a fundamental principle of constitutional law.”(footnote

omitied)

52  The Constitutional Court in Fedsure referred o above, further staies the

following in paragraph 58 of that judgment:

1 redsure Life Assurance Ltd and Others v Greater Johannesburg Transitionul Metropolitan Couneil and Others
1998 (12) BCLR 1458 {CC) (*Fedsure”)
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reguleiions. The powor o neke oo sgulations s vesiod in the hiniston i ooms of

3,

seciion O7 of the Avt Section 87 (1) of the Act sefs oul variots yoatiers the Minkster

e authorised to make regulstions on, I tening of seclions 97 (1) of the A, ihe

Minister may make regulations, after consultation with the Board rogarding o various

o

matters sied in that section,

54 From section 97 (1) of the Act it is clear that the Minister does not have the
expross authorty o make regulations dealing with post-iraumatic stress disorder,
Therefore, in order o make the draft Regulations the Minister must be so authorised
by paragraph (g) or (h) of subsection (1) of section 87 of the Act. We would in this

regard like 1o expand slightly on this provision.

WMinister's power to make the draft Regulations In terime of seetion 97(1)g) of

the Act

5.5  The Minister is authorised fo make Regulations in terms of section 87 (1) (g)
of the Act if another section in the Act authorises him fo make regulations relating to
the subject maiter dealt with in that section. There are many sections in the Act
which, when read with section 97 (1) (g) of the Act, authorise the Minister (0 make
regulations. However, there are none that authorise him ar her to make regulations

regarding occupational diseases. Therefore, we are of the opinion that the Minster
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S e view of ooy conciision e preeediie paagiaph, B fose |

whysthor ihe Minister s suihodsed fo mnke Megulations s o

of fhe Act Thie section malos i elesr the the "obiecis and pavpcse” of e Aot st
L determingd boiore the question whether the Minisier hao the power i terms of

seciion 97(1)(F) of the Aot to miake the drafi Regulations can be addressed

Aceident Pund v alwalane 2005 (4) SA 51 (GOA), (hereinaiier atter referrad o as
“he Hialovetlone case”) the Couit discussed the power of the Minstar of Transport to
malie regulations © "schieve or promote the abjects” of the Road Accident Fund At

1996 (Act No. 56 of 1996) and remarked as follows af pp. 58-58:

“Section 26 empowers the Minister to make regulations in order o
achieve or promote the objects of the Acl. It does not confer authority
on him to fraverse terrain outside that limiled scope and ambit. All
reguiations promulgated by the Minister must thus be reasonably
necessary to achieve thos & objects and goals. 1i is indeed so that ihe
possibility of fraud is greater in cases where the identity of the driver or
owner of the vehicle in gquesiion has been established, as it would
usually be difficult for the RAF to secure evidence (o dispute a claim
(see Mbatha at 718H). Stricter reguirements would thus be justified in
unidentified vehicle cases. it follows that regulations desighed to

eliminate fraud and facilitate proof of legitimate claims, falling as it does
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Ministor of ho rogulai

sy power cuifered upon iy haed o be

rationally related o the purpose o which the power we

s ciraniod -
rationally  being  the  minimum fheeshold requitement. (See
Phasmaceutical Manufactures paras [85] and [96]) Couduet that tails o
pase that threshold requirement would fall below the standards sef by

our Constitution and would therafore he uniawiul.”

57 We are of the opinion that, in view of the remarks in the Malwwetlane case,
guoted above, the following deductions can be made regarding the Minister's & powar

in malke regulations in terms of section 97 (1) (h) of the Act:

(@  Section 97 (1) (h) of the Act limits the power of the Minister to making
regulations that relate to the achievement of the ohjects and purposes

of the Act.

(b)Y  The regulations made under section 87(1)(h) of the Act must be

rationally connecied o the objects and purposes of the Act,

58  This purpose is relierated in section 97 (1) (h), where it is provided that "The

Minister may make regulations, after consultation with the Board, regarding any
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65 contiacton by

amployecs.

540 Considering the subject matior of he regulations, we arc of e view that
sections 97 (1) (h) read with 65 (1) of the Aot are the appropdaio provisions in so far

nw the Minisier's power o make the regulations is concermed,

e

591, We now turi to dea! with the regulations as set oui in the Schedule. We have
suggested facked changes with regards o the drafiting sivie and form of the
Regulations. This is done in order o align ihe Regulations with common drafting

principles.

Ad Regulation 1

&. Regulations 1 and 2 provide for the definition of some of the words used in the
Regulations and we have suggesied the removal of purpose of Regulations to
Regulation 2 for the Departiment’s consideration.

Ad Regulation 3

7. Regulation 3 provides for the diagnosis of PTSD and requires ihat clinical
diagnosis of medical conditions, including Post-Traumatic Stress Disorder, must be

based on approved evidence-based medical guidelines as guided by the updated
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B, Hegulation b rolates o FUEL as an ocoupationsl diseose ayleing ool of and in

e oowrse of an cioploves's employmient. The Regulafion Surthey siates that, o
disease wordd have aisen oul of and i he course of omployment I i has o broad
causal connection i employient and that e employee must have cordracted the
disease while perfonning duties that he or s he s contraciially obliged o perfonn.
Ad Regulation &

10, Repulation & provides for the oocupational dislc of PTSD, whether s
development is dependent on people's subjective nareaption of the raumatic event

as well as on the objedt facis, and that the effect of PTSD can exdend fo withesses

and perpsirators.
Ad Regulation 7

1. Regulation 7 provides for the evolufionary stages of PTSD's, focusing on
Acuie Siress Disorder, Acuie PTSD, Classic PTSD, Delayed-onset PTSD and
Persistent or Chronic PTSD.

Ad Regulation 8

12, Regulation 8 provides for differential diagnosis where the Compensation Fund

may undertake io provide treatment for the aggravation or pre-exisiing Post-
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19 Begulalion 1 dasls with the vole of tho ndepandent medical examine:, which
p

- i

role involves conducting an oxamination  consisiing of o seview  of  medioa
documeniation or rocords that shall render as confirmation of relevant medical

History and Ineparson examination and assessmeonts or objective teais i appropriate.

Ad Regulation 16

20.  Regulation 16 deals with patient assessment guidelines, which provides that
when an employee is assessed for diagnosis, the medical practiicners must use the
latest edition of the Diagnostic Statistical Manual.

Ad Regulation 17

21, Regulation 17 relates to brief psychialric rafing scale, which is a tool designed
to measure major psychotic and non-psycholic symptoms in a person. The brief
psychiairic scale coneists of 24 symptoim constructs, each to be rated on a 7-point

scale of severity ranging from “Not Present” (o “Exiremely Severe”,
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provides for ihe short ke of fhe Begulations and that afier baving discissed with the
Deparment, these DRogulsdions shall be sent o the relevang stakeholders for
commentary and later incorporation of inputs inte e Regulafions. Theroforg, we
heve suggested to the Depariment that upon completion, 1o resend the Regulations

o our office for furiher scruliny.

CONCLUSION

29, In light of the exposition above, we are of the view that the Minister has the

r

.
£,

requisite authority to make the regulations under considerafion. Subject o owr
suggested amendments made directly on the text of the regulaiions, we are safisfied
that the regulations are in order and conform to the form ad siyle of legislative

drafiing.

30, We aitach hereto o soft copy of the Regulations with wack changes

incorporating our suggested aimendments for your consideration.

Yours sinceraly

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
Z. NTSHWANTI / X. MDLUDLU / 8. MASAPU I A. JOHAAR
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COMPHRNSATION FOR OCCUHPATIONAT INJURIES AND

DBISEASES ACTE, 1885 (ACT NG 130 OF 11983

REGULATIONS ON OCCUPATIONAL ASTHMA FOR THE COMPENSATION
FURND MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES
AN DISEASES ACT, 1983

The Minisier of Employment and Labour, after consuliation with the
Compensation Board, has made the regulations under seciion 97 of the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No 130 of

1993) in Schedule A. These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit written
representations on the proposed Regulations. The aforesaid representations
must be marked for the attention of Mr TH Maphologela and sent by registered
post or emailed or hand delivered within 60 days of publicaiion of this notice to

the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimnbly Makuoba@dlabou guv.za or Harry.Maphologela@labour.gov.za
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G OR OCGHPATIORAL AR THIA FOR TTHE o

FUND MADE UNDER COMPENSATION FOL OG0T A

0 DSEASE

SGOALT, 1993

AREANGEMENT OF REGULATIONS

T DEfNTHONS. PP UPO 3-4
2 DERGNOBIS. ... e A4-6
B IVIPAITTIIENT. oot e 6-9
4. Compensation Benefits........... 10
5. Medical CoStS....ooiii e 10
6. Death Benefils. ... 1
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pihese Regulations, o word o expression o whidch i inanning has been

meigned in the Act or those Regulations shall have such meaning and,

vrdess the conioxd othorwisoe indicatos

SIEr

wonchodilators” moeans diugs that cause widening of the bronchi, for

21

,J,'

axample any of those faken by inhalation for the alleviation of asthime;

3%

“Hronchial challenge test” means a lung funciion L tor asthma which
is more commonly used in adults than in children. [t might be performed i
symptoms  and  screening  spirometry do not clearly or convincingly
cetablish a diagnosis of asthma. Duwing this fest, you inhale increasing
amounts of methacholine acrosol mist before and after spirometry. The
methacholine test is considered positive, meaning asthma is present, if the
lung function drops by at least 20%. A bronchodilaior is always given at
the end of the test 1o reverse the effects of the methacholine,;
“REV” means forced expiratory volume in one second, the volume of air
exhaled in ihe first second under force after a maximal inhalation. Normal
values (80%-120%);
“EVC” means forced vital capacity: total volume of air that can be exhaled
during a maximal forced effort;
“EEV/FVC ratio” means the percentage of the FVC expired in one
second;
“IgE” means an immunoglobulin E (IgE) test which measures the level of
IgE, a type of antibody;
“pMethacholine” means an agent that, when inhaled, causes the airways
spasm (contract involuntarily) and narrow if asthma is present;
“Occupational Asthma” means a heferogeneous respiratory disease
caused by an exposure in the workplace that is usually characterized by
chronic airway inflammation. It is defined by a history of respiratory

symptoms (e.g. wheeze, shortness of breath, chest tightness, cough) that
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vary ovar e and iy intensiy, aecoinpanioo by variable oshiisiony aiilow
Hinitation;

CPEREY moenns thoe pealo oxpitalory dow (FRD), adso called peak

axpiratory flow rate (PHHEY, and is o porson’s amsdintin. speed of
expiration, as measured willy o peak How imeler, 2 sinall, hand-held device

3

vsod to monitor o porson's ability 1o breaitho oul air

H 5

“IRegulations” means the Regulations on Occupaiional Asthina for the
Compensation und made under the Compensation for Occupational
injuries and Diseases Act, 1993,

“Slin priclk test” means a method for meadical diagnosis of allergios that
attemnpts to provoke a small, conirolled, allergic response;

“Waorkplace ouposure” means exposure or likely exposure 0 a

harardous substance whilsi at work.

7. Diagnosis

(1) The diagnosis of Occupational Asthma shall be made by a medical
practitioner based on the following:
(a) a lung function tests;
(b) occupational exposure to a known cause of asthma; and
(c) a chronological or causal relationship between asthma and the working
environment.
Note: If possible, the evidence for the diagnosis of asthma should be

documented before commencing treatment.

(2) The criteria for a diagnosis of Occupational Asthma require all 5 factors
listed below:
(a) a characteristic history and physical examinations that suggests

asthma.
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i)

()

physiological evidence of vaaiable airflow lipiiation. Thic includes one
ot tnoie of e followings:
(i) Signiticant reversibility of 11V posthronchoditaior (12%  and
=200
(i) excessive variability i iwice daily 'HE (510%) over 2 woeks. Daily
DU variahility can bo culewlated as | (day's highest PP day's
lowest PREEFY moean of day's highest and day’e lowest PEEL This
vagiability is stmmaod and averaged over 2 weeks,
(i) signiticant increase in UEVy (212% and =200ml) after 4 woeks of
oral steroid anti-inflammatory treatiment.
(iv)posiiive non-specific bronchial nypar FaspoONsSiveness
(rnethacholine or histamine challenge iest)

axclusion of other pulmonary disorders that may explain the

sympioms or simulaie asthma such as vocal cord dysfunction,

hyperventilation syndrome, multiple chemical sensitivity syndrome or

COPD.

an occupational exposure preceding the onset of asthmatic

symptoms.

an exposure and or physiological evidence of the relationship

between asthma and the workplace environment (Diagnosis of

Occupational Asthma requires (a) and preferably one or more of (b)-

(e):

(i) work-place exposure to an irritant agent present as a gas, smoke,
fume, vapour or dust. The exposure could be a single acute high
level exposure causing acute asthma symptoms within 24 hours,
or chronic with low level exposure causing late onset asthma
symptoms.

(il) an association between symptoms of asthma and work exposure

(iii) significant work-related variability (220%) in serial PEF
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(vi) work elaiod changos i sotial esiiing of nonspeciiic: bronehial
hypel responsiveness (edg, imoeih choline: o histoioine challonge
tant).

(v) positive specific inhalation bronchial - challenge deat i the

laboratory o workplaco tesi,

(3) Maodical officers amployed by the Compensaiion Fnnd shall deierinine

whether the diagnosis of Qccupational Asthma was made according to

accepiable medical standards.

frnpairment

(1) Assessrent of permanent impairment shall be determined one year (bul
no later than two years) after diagnosis and removal from the exposure or

exposure has been reduced, and after maximum medical improvement

has been achieved.

(2) The degree of impairment will be evaluated based on lung function tests
and the history of medication prescribed to conirol asthma.
(3) Lung function tests must be submitied to enable the Medical Officers io
consider acceptability of the quality of these iests.
(4) A test carried out after the administration of a Bronchodilator must be
included.
(5) The impairment class will be determined by the iwo parameters (post
bronchodilator FEV1 and medication requirements), each contributing to
the compilation of a class, which determines the permanent disablement

of an employee.
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SRV % predictod s moeasured FTV divided by reference 1V x

N

Iable #:

Parametar 2: Mintmum Medication Prescribed

No medication.

Hohoioo

PN %
280

IAS RS

6O - 64

Medication

Occasional bronchodilator, not daily.

OR

Occasional or daily short acting bronchodilators + daily low-
inhaled 400 wmicrograms Budesonide or

dose steroid (=

equivalent™),

Occasional or daily short acting bronchodilators + daily low
(=400

equivalent) in addition to any one of the following:

dose inhaled steroid micrograms  Budesonide or

-~ Daily long acting bronchodilator, or
Leukotriene modifier, or
Sustained-release theophylline, or
Occasional (1-3/year) course oral steroid.
OR

Occasional or daily short acting bronchodilators + daily medium
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dose nhalaed sioroid (00800 midcrodrains of Budesonide o |

aritivoloni),

.

Diaily shol acting bronchodilaion Hdally inedivm dose inhaled
steroid (400-800 micrograms of Budaesonide o aguivalent) in
addition o any one of the following:
- Daily long acting bronchodilaior, o
- leukotriene modifiers, or
Sustained-reloase theophylline, or

Occeasional (1-3/ycar) course oral steroid

A

Daily short acting bronchodilator + daily medium dose inhaled

steroid (400-800 micrograms of Budesonide or equivalent) in
addition to any one of the following:

- Daily long acting muscarinic antagonist (5 micrograms of
Tiotropium or equivalent), or

- Frequent (>3/year) course oral steroid in addiiion to any

other asthma medication.

* 200 ug Budesonide is equivalent to 250 ug Beclomethasone dipropionate, 100

ug Fluticasone propionate and 80 ug Ciclesonide.
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medication

o
meddic

yequiioad

ok

Mandmum
postbronchodilater
FEV1, percentage
predicted

degree of airway
hyperesponsiveness

| PC20mg/mlL

Objeciive tests for |

280%

LA

relppratatel lrx

IR

ERTI

D oA

AT %2 3% 28%-A0%
2AGE 0 IERURVETRE 2498 3236 40 A% 5O 45 G0 55
(NN N (ABCDhILY (AR CDE) (ABCDE)

o {minimat) - i) B B (Moderate) _ (Sevare)
Oceasional ¥ wal or daily | Dalty shoti acting | Asthma 10t
bropehodilator, i acting | ronchodilaior sdaily | controlad oy
et dadly. bronchodilaior: & daily | mediien dose  inhaled | freatment:

9123 low doge inhaled sioroic | sterold {A00-800
tiecasional  or | (<400 mitrograms | mierograms oi | Daily short acting
daily stioit | Budesonich: ui | Budesonide ar | bronchodilator +
acting equivalent) in addition | equivalent) in addition | daily medium |
bronchoditators | 1o any  one of the | to any one  of the | dose inhaled
o daily  dow- | following: following: steroid  (400-800
dose inhaled Paily losiy : PDaily long | micrograms of
asteroid (2 400 aoting acting Budesonide oy
yricrograms pronchodilator, bropchodilator, | equivalent) i
Budesonide or oF oF addition to  any
eguivalent™). teukotriene teukotrionn one  of  ihe
rnodifier, or modificrs, or foltowing:
Sustained- Sustained- - Daily
release release long
theophylline, or theophyiline, oy acting
- Qceasional (1~ Oceeasional  {1- muscar
3lyear) course 3lyear) course nic
oral stereld. oral steroid antagoni
GR st 5
Occasional  or  daily microgra
short acting ms of
bronchodilators + daily Tiotropiu
medium dose inhaled m or
steroid {400-800 equivale
micrograms of nt}, of
Budesonide or Frequent
equivalent). {=3lyear) course
oral steroid in
addition to any
other asthima
B I I T medication. B
70%-80% 60%-89% 50%-59% =50%
3-5 3->0b 0.5-0.25 0.24-0.125

9
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(1) Paymeni (of temporaty disabloment chall bo made for as long as such
disablemaent coniinuos, bui not for o pariod exceoding 24 monihs,

(#) Inihe case of iemporary pariial disablemoent boing awarded, periodic
payments  will bo dependent on re-assossmoent done overy six months for o

period of 24 monihe,

(3) After initial assessiment, tomporary pariial disabloment will bo increasad

decreased depending on this assessment.

(4) Impairment (Fermanent disablernent?) shall be assessed only after one year,
but no later than two years after diagnosis or maximum medical improvement
has been achieved.

(5) If the employee permaneni disablement is assessed al 30% or less, the
employee shall be entitled tc a lump sum.

(6) I the employee permanent disablement is assessed at higher than 30%, the
employee shall be entitled o a monthly pension.

5. Medical Costs

(1) Medical cosis shall be provided for occupational Asthma for a period of
not more than 24 months from the date of diagnosis or longer if, in the
opinion of the Commissioner, further medical costs will reduce the degree
of the disablement.

(2) The medical costs shall cover the costs of the diagnosis of occupational
Asthma and any necessary treatment of occupational Asthma provided by
any health care provider until the condition siabilises.

(3) The Commissioner shall decide on the need for, the nature and sufficiency
of medical costs to be supplied.

10
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(1) Raasonable burial expenses in icims of Buvial Doenses Policy: andd

cedihy benedite pavablo pres

1

() Spouse and depondent’s pancions shall be payable, whare applicable, i

ihe crployee dies as g resuli of occupational asihine,

£ Heporiing

The following documentation should be submitiod to the Compensation Fund or

the employer individually liable or the licensee concerned:

11

(a)
(b)

(c)

Lmployer's Report of an Occupational Disease (W.CL.1);

Notice of an Occupational Disease and Claim for Compensation
(W.CL.14);

An affidavit by the employee (W.CL.305) if an employer cannot be traced
or the employer fails to timeously submit Employer's report of an
Occupational Disease (W.CL.1);

Exposure History (W.CL. 110) or an appropriate employment history which
may include any information that may be helpful to the Commissioner
such as Material Safety Data Sheets, risk assessments or resulis of
environmental hygiene assessmenis. The suspecied workplace agent
should be stated if known;

First Medical Report in respect of an Occupational Disease (W.CL. 22). A
medical report on the employee’s symptom that details the history,
establishes a diagnosis of asthma and includes resulis of lung function
tests, chest radiographs where appropriate or any other information
relevant to the claim;

Confirmatory diagnosis of occupational asthma can only be determined on
lung function tests performed three weeks after removal from exposure.
This must be mentioned in the first medical report;
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(o} 1 oreach consuliagion, « i rogroas Medics! Repor (WO 206):

(h] Final Medical Repor i rospect of an Occupational Disease (WG 26)
whoen  the  cmployec™s  cordition has eached maxdmun moedical
irnprovemaent. The most recent lung function tests available, which nclude

pro-and  post  administration of @ bronchodilator,  and  imedication

P

prescribod should be attached to this report;

(i) Incaso of death, @ death ceriificate and a BIGES (notification of death)

should be submitied: and

i) Alternatively, a death certificate accoimnpaniod by a doiailed medical report
] . f

on & practice letierhead on the cause of death should be submitied.

8. Claims Procsssing

(1) The Commissioner shall consider and adjudicate upon the liability of all
claims.

(2) The medical officers employed by the Compensation Fund are
responsible for medical assessment of the claim and for the confirmation

of the acceptance or rejection of the claim.

[ w""ﬁ!-ﬂ /’7
I ':“’“‘ ) - /"‘(:/F T
R

MINISTER OF EMPLOYMENT AND LABOUR
DATE: 2V A\ \s e

12
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'\féi‘ Thobile Leimall

Mirecior-General

Department of Employimont aid Labotg (Compens sation Fond)
Private Bag X717/

Pretoris

0601

Dear Mr famati

do (Senior Legal Admindstration Officer)

Attention: Harry Baphe

TONAL ASTHRA MADE UNDER THE
& ARD DISEASES ACY, 18838 YOUR

DRAFT REGULATIONS OR OCCUPA
COMPENSATION FOR QGCCUPATIONAL INJURIE
E-RALL DATED 14 QCTOBER 2018

INTRODUCTION

1. The Department of Employment and Labour (hereinafter referred to as ihe
"Depariment”) has requested us fo scrutinise the English texi (that being the only text
submitted 1o us) of the draft Regulations on Cooupational Asthma (hersinafier referred o as
the “draft Regulations”) to be made under section 87 of the Compensation for Occupational
Injuries and Diseases Act, 1993 (Act No . 130 of 1893), (hereinafier referred 10 as the “Act").
According to the submission received from the Depariment, the draft Regulations are
technical in nature and therefore our office is requested not to concem itself with the

iechnical aspect of the draft Regulations.

2 We have thus scrutinised the draft Regulations in order to ensure that they are intra vires
the provisions of the enabling legislation, not in conflict with the Constitution of the Republic
of South Africa, 1996 (the “Constitution”), and that they are drafted in the correct drafling

form and style. We have since scrutinised the draft Regulations for drafting form, style angd
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4, The powor (o make regudations s o public power thal mnst be: exercised subjoect 1o the

apd Cithiesits v Wi X

S

Constitution and e low, In Attords
ang Odbers 20006 (3) SA 247 (©0), the Constitudions]l Cownt statad dhe following in this

regard at paras [48] 1o [507

148 Our constitutional democracy is founded on, among other values, ithe ‘(s)upremacy
of the Constitution and the rule of law'. The very next provision of the Constitition
declares that the ‘Constiiclion is the supreme faw of the Roepubfic; law or conduci
inconsistent with it i invalid’. And 1o give effect fo the supremiacy of the Constitution,
courts ‘muslt declare that any faw or conduct that is inconsistent with the Constitution is
invalid to the oxtent of ils inconsistency’.  This commitment to the supremacy of the
Constitution and the nide of law means thal the exercise of all public power js now

subject to the censtitutional control.

[49] The exercise of public power must therefore comply with the Constitution, which is
ihe supreme law, and the doctrine of legality, which is part of that faw. The doctrine of
legality, which is an incideni of the rule of law, is one of the constilutional controls
through which the exercise of public power is regulated by the Constitution. It entails that
both the Legislaiure and (he Executive are constrained by the principle that they
may exercise no power and perform no function beyond thal conferred upon them
by law’. In this sense the Constitution enfrenches the principle of legality and provides

the foundation for the conirol of public power.

[50] In exercising the power to make regulations, the Minister had (o comply with
the Constitution, which is the supreme law, and the empowering provisions of the
Medicines Act. If, in making regulations, the Minisier exceeds the powers conferred
by the empowering provisions of the medicine Act, the Minister acts ulira vires
(beyond the powers) and in breach of the doctrine of legality. The finding that the Minister
acted ultra vires is in effect a finding that the minister acted in a manner that is
inconsistent with the Constitution and his or her conduct is invalid. What would have

been ultra vires under common law by reason of a functionary exceeding his or her
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fegalitv. The question, therciore, foowhellior the Minisien acted il vires in makine

regulaifons ol fink o licence o coinponid aind dispreasc isdicies o spacific oreinises

The aiswer (o ilis quostion s D Sonugiin D

i SApsosther v Depreient o Boogs

e

Teasrtern, Lhapopo Provinon, sl Others 2000 (5) SA 201 (1) the comnt also stated the

following in this regard:

Ti8] Lawfulness is relevant o the exercise of all public power, whether or not the
seercise of such power constifules adminisirative sclion. Lawfulness depends on the
terms of the empowering statuie. If ihe excrcise of poblic powes is nov sanctionse
Dinvedid " (Our

by the relevant empowering statute, 1§ will be unlawiv! ane

emphasis.)

5 1 is clear from the above exposition that in making the draft Regulations, the Minister of
Employment and Labour (hereinafler referred to as “the Minister”) musi comply with the
Constitution, which is the supreme law, and the empowsring provision, which is section 97 of
the Act. Iif the Minister exceeds the powers conferred by section 87 of the Act in making the
regulations, the regulations so made will be ulira vires and invalid.  Thus, the Minister is
obliged to make regulations in terms of section 97 of the Act only which are not in conflicl

with the Acl.

DISCUSSION OF EMPOWERING PROVISION

6. Section 97 of the Act provides for the authority of the Minister o make regulations
and reads as follows:

"Regulations

97. (1) The Minister may make regulations, after consultation with the Board,
regarding -

{a) the place of meeling and the procedure io be iollowed at any meeting of the
Director-General and assessors or at any proceedings in terms of this Act with which
the assessors are concerned, or at any investigation in terms of this Act;

(b) subject to section 76, the fees payable to medical practitioners or chiropractors in
respect of services rendered in terms of this Act;

(c) the procedure to be followed in paying assessments and fines to the Director-
General;

(d) the persons to whom, the places where and the manner in which payment of
assessments in terms of this Act shall be made,
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(i) the disposal of moneyvis payable G feis af this AT fo finy sanisosr oither then ihe
Direnior-Goneial ond qol slaimed wifliin e pioscribed poriodd by ife porson oaliiled

thereto,

{r} sy srhadter vl

fuer swisnys

jey wrdlor ke fusther tho objects nid pusposes

(2) Differont roguiations may be nade under subsection (1) in respest of differeni
classes of cployers and employees and of different areas, and the Minisiar may,
after consultation with the Roard, in respect thereol differerdiaie in such meannor as
he or she may deem expodient.

(3) ... (Qur emphasis.)

7 Section 97 of the Act lsbulates various matiers in respect of which the Minister may make
regulations. Upon scrutiny of the provisions of section 97(1)(a) o (f) of the Act, it is clear that
the Minister does not have lhe express authority 1o make regulations dealing with
oceupational asthima. 1t follows therefor that in order to make the draft regulations the
Minister must either utilise paragraph (g) or (h) of subsection (1) of section 97 of the Acl. In
so far as paragraph (g) of subsection (1) is concerned, we have scrutinised the whole Act
and could not find any section which authorises the Minister o prescribe regulations retating
{o occupational asthma. In light thereof, we are of the view that the Minister cannot ulilise
paragraph {(g) of subsection (1) of section 97 of the Act to make the draft Regulations. Any
atlempt 1o do so would render the regulations invalid and uftra vires. The question that arises
for determination is thus whether the Minister is authorised lo make the draft regulations in

terms of section 97(1)(h) of ihe Act.

INTERPRETATION OF SECTION 97 (1) (h) OF THE ACT

8. The power of the Minister io make regulations under section 97 (1) (h) of the Act appears
to be wide and can, in our view, be compared with the more usual phrase “regarding any
matter which is considered necessary or expedient to be so prescribed in order to achieve
the object of the Act” [see Eden Village (Meadowbrook (Pty) Ltd v Edwards 1905 (4) SA
31 (A), at pp. 43 and 44- ihe regulation-making power is described as being of a wide and
embracing impori] or “in general, any matter which he [the Minister] may consider necessary
or expedient to prescribe in order to attain or promote the objects of this Act” [see Zeem v
Mutual & Federal Insurance Co Ltd 1996 (4) SA 476 (W), at p.4B2] or “..in respect of any

other matter which [the Administrator] may deem necessary or expedient to prescribe for the
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wide"] In Fesin v Minaet £ F drniien Lo LA 1006 (4) DA 476 (W), ai

pAGZ, the court rejectod as il lounded the argument Bal the regiiadionanaking nower was

B oy

woitkad i suchh wide ieris (i geacral, any oatier which he [the Mindster] inay consider

spaedient o prescithe in otdor o aitain and promote the objects of the Act’)

il 1 gave the Ministor the power io prormulgate any regalations that bio deomed necoseary

Segiederst Furd 2003 (6) SA G (BCA) 2t p.6s the following is

O In Bepeegodeahout v (.

stated:

T10].. . my view, however, [his s of Do conseguenct since i inust in any ovent be
implied that s 26 (1) cannol crmpovwsy the maldng of regulations which widen the
purpse and offect of the present Act or whicly are in contlici therswith. Bennion
Statulory Interpretation 3rd ed (1997) at 189 points out thal underlying the concept of
defegated legislation is the basic principle thal the Legisialure delegaies because |t
cannot directly exeri its will in every detall. All it can i practice do is (o fay down the
outline. This means that the intention of the legistature, as indicated in iha
enabling Act, must be the prime guide to the meaning of defegated legisiation and

the exteni of the power {0 make il Bennfon continues as follows:

“The irue extent of the power govems the legal meaning of the delegated legistation. The
delegale is nol inltended to travel wider than the object of the Legislature. The
delegate’s function is to serve and promote that object, while at all times remaining

frue o ... " (Our emphasis.)
10. The court in the Bezuidenhout case, at para [10], continued as follows:

"In the case of Utah Construction and Engineering (Ply) Ltd and Another v Paiaky [1966]
AC 829 (PC ( [1966] 2 WLR 197), the Privy Council considered the validity of a regulation
made in terms of a statutory provision which empowered the Governor of New South
Wales to ‘make regulations not inconsisient with this Act prescribing all matters which are
required or authorised to be prescribed or which are necessary or convenient to be
prescribed for carrying out or giving effect to this Act’. Dealing with the argument thal the
regulation in issue could be justified as being within the empowering section, the Privy

Council said at 202 (adopting a statement in the judgment of the High Court of Australia

5



STAATSKOERANT, 17 JULIE 2020 No. 43529

I A D . LN : s S TN 1y R N N ! Jilo, e .
LR A T R 1 R E L R DR A RO LR S R A N R \) RPN BTN S VR P (u,)/ {114 i \u/ 21

GOIBCTTIIONT

egsen bed fo sk

Gope, it P S
Wi g IR ST T8

C e i Siele ail

SEMC T TR YIS Yl o r:/”n ‘:‘73?‘6"4?,-’!‘4@.;;’;;_}3',}f,;, Frpd

citfonial fo i

afdenipds do widen e g

spsicfe @ gaesvrsn Wil pred supproes el e Ak fe o

Hev G vary fhe plan

s e difieront ¢ v oy Cabviae then ool o fo depasit fr

Jopaled (0 wideln Ba cnds”” (Our emphasis.)

.
=
[~
=
-

whsta:l 6lie § oisf

T s evident from what hae been staied above that even where very wide powers are
granted 1o make regulations by, for oxample, gianting power 1o a Minister 1o make
regulations which are necessary or expedient to facilitaie the bnplementation or the
attainment of the objects of the relevant Act, the exercise of such powers must relate, for
example, 1o the implementation or the attainment of the objecis of the relevant Act, It gyoaes

withoul saying thal wide regulation-making powers cannot be used {o regulate a matter in
conflict with the provisions of the Act or to bring about a situation thal could never have been
intended by the Legislaiure. Furthermore, the exercise of such powers cannot be used io
add to the substantive matter and scheme embodied in the legislation, unless the Act

provides therefor,

12. The exercise of the regulation-making power by the Minister must therefore fall within the
scope of the provisions of section 97 of the Act. Moreover, in our view the general powers
contained in section 87 of the Act are ancillary or incidental to the implementation of the
provisions of the Acl. In other words, such powers cannol exiend the scope or general

operation of the Act or add 1o the purpose or provisions of the Act and should relate to the

administrative or procedural matiers.
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() i incidental i the corying out of the Act's specific provision:s;

(f) does nol add new and different means to achieve thal priposo; o
(

g) does not add to the substantive matler and schemaes of the Act,

I light of the above, it is necessary to point out at this juncluie that the drail

Regulations deal with ocoupational asthia. In this regard, seciion 65 of the Act which deals

with oscupational discases provides as follows:

‘G5 Compensaffon for ocoupstional diseases.

(1) Subject to the provisions of this Chapter, an employee shall be entitled fo the
compensation provided for and prescribed in this Act if it is proved lo the satisfactior
of the Direcior-General—

(a) thai the employee has contracted a disease mentioned in the first column of
Sehedule 3 and that such disease has arisen oul of and in the course of his or
her ernployiment; or

(b) thal the employee has contracted a disease other than a disease contemplaied in
paragraph (a) and that such disease has arisen oul of and in the course of his or her
employment.

(2) If an employee has contracted a disease referred 1o in subsection (1) and ihe
Director-General is of the opinion that the recovery of the employee is being delayed
or that his temporary total disablement is being prolonged by reason of some other
disease of which the employee is suffering, he may approve medical aid also for

such other disease for so long as he may deem it necessary.
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cominissioner o the employer o mutial association concernod, as the case may be,
weithin 12 months from ihe commencerment of hat discase,

(6) For the purposes of this Acl the conunencement of a disease referred to in
subsection (1) shall he deemed {0 be the daic on which & medical practitioner
diagniosed thal disease for the first time or such carlier dale as the Director-General

may dotermine if il is more favourable {o the employee.

(6) ... "(Our emphasis.)

16. A scrutiny of section 65 of the Act reveals that an employee is entitled to payment of
compensation il it can be proved that such an employee has contiacted an occupational
disease mentioned in Schedule 3 to the Act. Schedule 3 to the Aci contains a list of
occupational diseases. It is important to note that occupational asthma is listed as an
occupational disease in sub-item 2.1.6 of Schedule 3 to the Act. It is our considered view
that the regufations relating to occupational diseases for which compensation may be
claimed, is required for, or contributes to the implementation of the Act or alternatively, is a
subsidiary means of implementing the provisions of the Acl. In the resull, we are of the
opinion that the Minister is authorised in terms of section 97(1)(h) of the Act to make

regulations relating 1o occupational diseases for which an employee may claim

compensation in terms of the Act.

16. It is against the background of the above discussion that we proceed to evaluate the

draft Regulations.
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amendments and commnents, this reguiation apboars 1o e i order,

wilation:

A requlation 2 of e diait

172 Regulation 2 provides thai the diagnosis for ocoupational Asthna shall be made by o
medical practilioner based on (a) & lung funclion test; (b) occupational exposure o a kaown
cause of asthina; and  (¢) a chronological or causal relationship belween asthima and the
working environment,  Furthermore, and for the purposes of sub-regulation (4), sub-
regulation (2) provides that the attending medical pra actitioner shall upon maldng a diagnosis
record the evidence of the diagnosis of asthma before commencing the treatment. Moreover,

sub-regulation (3) provides for the ciiteria for a diagnosis of occupational asthima. Subject to

our armnendmenis and commentis, this regulation appears 1o be in order.

Ad regulation 3 of the draft Re gulations

17.3.  Regulation 3 of the draftl Regulations provides for the method of determining the
degree of impairment and requires that assessment of permanent impairment must be
conducted within one year, but not later than 2 years after the diagnosis, provided the patient
has reached maximum medical improvement. Subject (o our amendments and comments,

this regulation appears to be in order.

Ad regulation 4 of the drafi Regulations

17.4 Regulation 4 provides that payment for temporary disablement shall be made for as
long as such disablement continues, but not for a period exceeding 24 months, whilst sub-
regulation (2) provides that in the case of temporary partial disablement being awarded,
periodic payments will be dependent on re-assessment done every six months for a period
of 24 months. In so far as sub-regulation (4) is concerned, please refer (o our comment on
the text of the draft Regulations. Sub-regulation (5) provides that a lump sum shall be paid in
terms of the Act for permanent disablement less than or equal to 30%, However, sub-
regulation (6) provides that if the employee’s permanent disablement is assessed at higher
than 30%, the employee shall be entitled to a monthly pension. Subject to our amendments

and comments, this regulation appears to be in order.

9
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provider entil the condition stabilises. Sub-rogutation (3) empowers the Coramissioner o
decide on the need jor, the natine and suificiency of medical aid 10 be supoliad Subject to
P - HEAE by .

our amendments, this regulation appeais o be in order,
Ad vegulation 6 of the drafi Regulations

17.6 Regulation 6 provides for iwo types of benefits which are payable in the eveni the
employee dies as a result of occupational asthma, These are (1) reasonable burial
expenses; and (b) the dependant’s pension where applicable. Subject 1o ow amendments

and comments, this regulation appears to be in order.

Ad reguiation 7 of the draft Regulations

17.7 Regulation 7 provides for documeniation which is to be submitied to the Compensation
Fund or the employer who is individually liable or the licensee concerned for the purposes of

reporting. Subject to our amendments, this regulation appears to be in order.

Ad regulation 8 of the draft Regulations

17.6 Regulation 8 provides for the responsibiliies of the Commissioner and medical
practitioners employed by the Compensation Fund during the claims processing. Subject to

our amendments, this regulation appears to be in order.

Ad proposed regulation 9 of the draft Regulations

17.9 Regulation 9 contains the short title and commencement, which appears to be in order.
PUBLICATION OF THE DRAFT REGULATIONS
18. We wish to draw the aftention of the Department lo section 6 of the Constitution which

provides for language usage by the government and reads as follows-

“(1) The official languages of the Republic are Sepedi, Sesotho, Setswana, siSwati,

Tshivenda, Xitsonga, Afrikaans, English, isiNdebele, isiXhosa and isiZulu.

10
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(b) Municipalities must take inio accown the language usage and prefeisices of their
residents,

(4) The nalional govermeni and provincial governments, by legisistive and other
measires, most regulate snd monitor their use of official languages, Withous
detracting from the provisions of subsection (2), all official languages must enjoy
parity of estecm and imust be irealed equitably.

(H). " {(Gur emphasis).

19. The legislative framework referred (o in section 6(4) of the Constitution is the Use of

Official Languages Adt, 2012 (Act No. 12 of 2012) which provides in section 4 as follows:

“4. (1) Every national department, national public entily and national public enterprise
must adopt a language policy regarding its use of ofiicial languages for government
purposes within 18 months of the commencement of this Act or such further period
as the Minister may prescribe, provided thal such prescribed period may not exceed
six months.

(2) A language policy adopied in terms of subsection (1) must-

(a) comply with the provisions of section 6(3)(a) of the Constilution,

(b) identify al ieast three official languages thal the national department, national
public entity or national public enterprise will use for government purposes;

(c)-(h)

(3) In identifying at least three official fanguages as contemplated in subsection
(2)(b), every national department, national public entily and national public enterprise
must take into account its obligation fo take practical and positive measures fo
elevate the status and advance the use of indigenous languages of historically

diminished use and status in accordance with section 6 (2) of the Constitution.

(4) ..

11
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logislaiion. fuiihermore, it is clesy hat the Use of Olidial Fanguagos At is o logisiativo
moasure refercad 1o in section 5(4) of o Constitution and iurthers he goals and aspirations
of section § of the Constitution. Read i fenden witty e Constitotion, the Use of Officis)
Languages Act requires the govaernment 1o nse ot loast three officia! langunges for ainy
purpose of goveriment. With regaro {0 the consequenses of nol achering o ihe use of
lsnguages for government purposes as prosoribad above, ibe Depariment's attention is

&

drawn to the case of Sesral Afvcen Serviees (Ply) and Anothor v e Mindsier
Transpon and Another, Case Noo 32238/2011 (North Gauleng) where the cowrl, per
Makgoka J, found ihe amendiment regulations that it was concerned with to be invalid, inter

alla, because

(2) the Minister and the agency concorned failed 1o comply with their constitutional obligation
to ensure procedural faimess in the publication and promulgation of the Regulations;

(b) the agency failed iniis constitutional duly to comply with its duty to facilitate proper public
comment belore publishing the Regulations;

(¢) the Regulations were not promulgated in a manner consisient with the Promotion of
Administrative Justice Act, 2000 (Act No. 3 of 2000) and section 33 of the Constitution of the
Republic of South Africa, 1996; and

(d) the Regulations were also not published in at least two official languages as
required by section 8(3)(a) of the Constitution. (See paragraphs 29-38,43-44, 51, 57 and
59 and also Cross-Border Road Transport Agency v Central Afrlcan Road Services
{Pty) Lid and Another [2015] ZACC 12 (Case CCT 163/14)).

21. It is apparent from the above that the publication of the draft Regulations in the English
language only will be inconsistent with section 4(2)(b) of the Use of Official Languages Act,
read with section 6(3)(a) of the Constitution. Consequently, we are of the opinion that for the
draft Regulations to withstand constitutional scruliny, the drafl Regulations must be
published in compliance with section 4(2)(b) of the Use of Official Languages Act. In light of
the above, we wish o bring it to the attention of the Department that our office upon request

will be available to assist with the translation of legislation to any desired official languages.

12



166 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

oy

22 Babiacl o ou soipaiks abova snd subjech 1o ol Commanis o saggosiod saenadmenin

on the copy of the diadt Hogulaiions stiached horelo, wo s of e opinjon iBat e diafl

Pegulations are nolipconilioh with the Act or the Constituiion,

CTHEDERICE O STATE LAW ADVISEH
SVIAKUN A WL NEL ) A T WAGE Il A JOHAAR




STAATSKOERANT, 17 JULIE 2020 No. 43529

167

COMPENSATION FOR OCCUPATIONAL TRAEGEYS AN

DISFASLS ACT, 1095 (ACT NGO, 130 OF 1993)

REGUE ATIONS ON LUNG CANCER FOR THE COMPERNSATION FUND MADE
UNBDER THE COMPENSATION FOR OCCUPATIONAD INJURIES AND
DISEASES ACT, 1983

The Minister of Employrment and Labour, after consuliation with the Compensation
Board has, in terms of Section 97 of the Compensation for Occupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993) made the regulations in Schedule A.

These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit written representations
on the proposed Regulations. The aforesaid representations must be marked for the
attention of Mir TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice fo the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimbly.iviakaoba@labour.gov.za or Hany Maphologcla@labour.qov.za
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DHAGNOSBIS. e B

pairment. . 4
Compensation Benefits............ 4.5
Medical COsS. .. . 5
Death Benefils. ... 5
RepOrting. .. ..o 5-7
Claims ProCesSING. .. ..ot e 7
Definitions

In these Regulations, a word or expression to which a meaning has been
assigned in the Act or these Regulations shall have that meaning and, unless
the context otherwise indicates- -

“autopsy” means a post-mortem examination to discover the cause of death

or the extent of disease;
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sody” neans the siudy of microscopic structuie of andmal or plani
fssuas:

“lung cancer™ moeans malignancy arising iroimn within the Tung o and tha
altways of thoe lungs;

"Oceupational lung cancer™ means malignancy arising oul of exposures
known 10 cause cancer within tho workplaco;

“Regulations” means the Regulations on Lung Cancer for the Compensation
Fund made under the Compensation for Occupational Injuries and Diseases

Aci, 1993

Diagnosis

e

(1)  The diagnosis of lung cancer shall be made by a medical practitioner
based on the biopsy or autopsy, i.e. the positive histological resulis or
tumor detectable at post-mortem that confirms the diagnosis of lung
cancer.

(2)  Alternaiively, if the diagnosis is made based on positive cytology
results, such diagnosis should be supported by clinical features and
radiological investigations.

(3)  Radiological investigations should include the reports and films.
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determing i lung cancer 1o prosent and ihe dingiosis was made
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Whole PPorson limpainment shall be determined, in accordonce with the latest
edition of AMA Guide once inaximal medical improvemeni (MMI) bas beon

reached.

4, Lompensation Benetiis

The compensation benefits payable according to the Act are—

(a) payment for termporary total or partial disablement shall be made for as
long as such disablement continues, but not for a period exceeding 24
months;

(b)  permanent disablement shall be assessed, where applicable, as and
when the diagnosis of lung cancer is confirmed and final medical report
is received;

(c) if total impairment score is zero to three (i.e. permanent
disablement less than or equal to 30%), permanent disablement
shall be determined and a lump sum shall be paid in terms of

the Act; and
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(1) Medical cosic shall be provided for o period of not imore than 24
months from ihe date of diagnosis, or longoer, i in the opinion of the
cormmissioner, fuithet moedical aid will reduco the degrec of ihe
disablament,

() Medical cosis shall cover diaghosis of lung cancer and any necessary
freatiment provided by any healthcare providor.

(3)  The commissioner shall decide on the need for, the nature and

sufficiency of medical costs 10 be supplied.

6. Death Benefits
Death benefits payable are---
(a) reasonable burial expenses payable in terms of the Burial
Expenses Policy; and
(b) widow’s and dependant’s pensions payable, where applicable, if

the employee dies as a result of lung cancer.

7. Reporting

The following documentation must be submitted to the Compensation Fund,

the employer, individually liable or the licensee concerned:
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Notice of an Gocupaiional Diseass and Claim for Compensation
(W.CLi A,

an affidavit by the employee (W.CH.305) i an emplover cannot be
traced or the employer fails o timeously submit Employer's Repott of
an Occupational Disease (W.CL.1);

Exposure History (W.CI.110). There should be a clear history of
industrial carcinogenic agent or exposure in an occupation or industry
where carcinogenic exposure is known to occur and length of
exposure,

medical surveillance records where available;

Occupational hygiene reports where available;

First Medical Report detailing the employee’s Occupational Disease
(W.CL.22);

Histology or Cytology Report should contain the name of the claimant
and the diagnosis of lung cancer of any type. The repori should also
detail the name of the pathologist, contact and reference details that

will enable telephonic validation of the report;
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(N Drogress o Final Medical Repaort inespect of Ocoupaiional Disease
(W.CL26); and

(%) i case of death, o deaih corliiicato and o BE1065 (notification of

deatl) should be submitied. Allcrmatively, a death certificate
accormpanied by a detailed medical repori, on a practice letterhead, on
the cause of deaih should he submitied. Post-moriem results where

applicable.

A
S

Clabms Processing

(1)  The commissioner shall consider and adjudicate upon the liability of all
claims.,

(2) The medical officers employed by the Compensation Fund are
responsible for the medical assessment of a claim and for the

confirmation of the acceptance or rejection of a claim.

MINISTER OF EMPLOYMENT AND LABOUR
DATE: 2\ o2\ o e
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Diear Divector-General Lamal

REGULATIONS ON LUNG CANCER FOR THE CO SETION FUND EADE
3v THE MINISTER UNDER THE COMPENSATION FOR OCCUP ATIONAL.
N JURIES AND DISEASES ACT, 1993 (ACT NO. 130 OF 1983}

IRYROGDUCTION

1. We have been reguested ly the Depariment of Employment and Labour (the
Depariment”) to scrutinise, and provide it with a legal opinion on the Regulations on
Lung Cancer for ‘h@ Compensation Fund made by the Minister under the
Compensation for Geoupational Injuries and Disesses Adt, 1983 (“the Regulations")
in terme of section 97 of the Compensation for Occupationa! Injuries and Disesges
Act, 1993 {Act No. 130 of 1883) ("the Act?).

LEGISLATION

2. Seciion 65 of the Acl daals with compensation for occupational disesses and
stales as follows:
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the sedtion provides as follows:

Eeeyelationie

a7 {7) Thur Mirdetor may make rogulaiions, offor consuliation
with the Board, segerding—-

{) the place of mesting and the grocedurs to be followed af any moeeting
of the Direvior-General and assessors or &l any proveedings in i
of this Act with which the assassors are concerned, or of any
investigation in terms of this Act; )

(%) subjedct to seclion 76, the fees payable 1o medical practifioners or
chiropractors In respect of services rendered i lerms of this Act;

() the procedurs to be followed i paying esssssments and fines {0 the
Direcior-General;

o) the persons fo whoin, the places where and the manner in which
payment of assessments in ferms of this Act shall be made;

(&) the determination of the amouni and the conditions and manner of
paymeni of benefits o asssssors or classes of assessors;

(¥ the disposel of monsys payable in terms of this Act to any person
otfier than the Director-General and not clalmed within the prescribed
peviod by the person entified therelo;

(o) any matter which shall or may be prescribed by regulation in terms of
this Act;

(1) sny other maiier, whether or nol connecied with any maetier mentioned
in paragraphs (8) to (g}, which he may deem necessary or expedient
fo prascribe in order to further the objects and purposes of this Act.

{2) Differsnt regulations may be made under
subsection (1) in respect of different classes of employers and employees
and of different areas, and the Minister may, after consultation with the Board,
in respect thereof differentiate in such manner as he or she may deem
expedient,

(3) Any person who coniravenes or fails to comply with any
regulation made under subsection (1) shall be guilly of an offence and liable
on conviction to a fine, or imprisonment for a pariod not exceeding six
months.".
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followdng In pamaraph 56 of the judyrment regarding the principle of legaline

“IEE o Iis o tundamenial principle of the vule of isw, recognized Wicdofy, thet
ihe exercise of public power is only legilinale where lowid, The rule
of law - - & the extent af least that il expresses the principle of fogsliiy
~ is gonorally understood to be & fundamental principle of T
constiotional law". (foothote omitted)

4.2 The Congtitutional Court in Fedsure referied 1o above, Turiher siates the

Y

following in paragraph 58 of that judgment:

"1i seems ceniral 1o the sonception of our conslituiional order that the
Legisfature and Execulive in every sphere are constrained by the principle
that they mey exercise no power and perform no function beyond that
conferred upon them by law. At least in this sense then, the principle of
legality is implied within the ferms of the Interlm constitution.” (our underfining)

43 The Act authorises the enactiment of delegated leglslation, namely, the
regulations. The power to make the regulations Is vesied in the Minister in terms of
saction 87 of the Act. Sectlon 97 (1) of the Act sels out various matters the Minister
is authorised to make regulations on. In terme of section B (1) of the Adt, the
Minister may make regulations, after consuliation with the Board regarding various

matiers listed in that section.

4.4 lt Is apparent from the regulations under considoration that the Minisler has,
aftar consuliation with the Board and in terms of sections 66 (1) and 97 (1) (4) of the

! 1998 (12) BCLR 1458 (OC) (‘Fedsure”)
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which he inay deem necessary or expedient 1o presarhn In arder io further the

ohiects and pupoess of this Act.” (our emphasis)

4.8 With regard to section 87 (1) (A), this section is also phrased in such broad

S,

tormes that it appears 1o be all encompassing. 115 an ominibus provision, While
gection 87 (1) (g) undoubtedly covers the Minister's power 10 male the regulations,
we are, however of the view that section 87 (1) (M) is the most apt provision in so far
s the acts stipulated in regulation 2 are deemed o be ocoupational diserses

cordracted by employees.

male regulations. In Road Accident Fund v Makwatiane 2005 (4) $A &1 (8CA),
(hereinafior referred to as "the Malkwetlane case”) the Cour discussed the power of

4.9  Law reporis are replete with cases dealing with the powers of the Minister to

the Minister of Transport to make regulations to "achiave of promote the objecis” of
the Roed Accident Fund Act, 1986 (Act No. 56 of 1088) and remerked as follows at
pp. 658-58.

"Section 26 empowers the Minister fo make regulations n order to achisve or
promote the objects of the Act. It does not confer authoriiy on him to traverse
terrain outside that limited scops and ambit. All requlations promuloated by
the Minister must thus be reagonably necessary {o achieve those obiscts and
goals, It is indeed so that the possibility of fraud is grealer in cases where the
identity of the driver or owner of tho vehicle in question has not been
esiablished, as it would usually be difficult for the RAF to secure svidence to
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following i stated i {10

¢ must in any event be impliad that s 26(1) eannot empower the making
of regulations which widen the purpose and object of the presant Act or whick
are In condlict therewith. Benmios, Statutery Intevpretetion 37 ed (19%%)
siates: ‘The true extent of the power governs the lagal meaning of the
delegated lsgislation. The delegsie is not iniended W travel wider than the
obiact of the leqislature. The delegaie’s funciion is to serve and promote thit
object, while st all imes remaining irue to i The Privy Councl said at 202
(adopting a siatement in the judgement of the High Couit of Ausiralia in
Shanahan v Scott (1956) 96 CLR 2485 at 250) ihat the power delegated by
an enaciment ‘doeg riot enable the authorlty by requlations 1o exiend the
scope or general operation of the enactment but is siriclly ancillary. 1t will
authorise the provislon of subsidiary means of canying info effect whei s
enacted in the statute iiself and will cover whal is incidental to the execution
of ite specific provisions. But such & power will not support ettempis to widen
the purpose of the Act to add new and different means of carrving them out
or to depart from or vary ihe plan which the legislaiure has adopted to attain
its ends’.”. (Our underlining)

441  As mentioned in par 2 above, Sectlon 65 stipulates that an employes shall
subjact to the provisions of Chapter VIl of the Act be entitled to the compensation
provided for and prescribed in this Act if it s proved to the satisfaction of the Direcior-
Genoral () that the employee has coniracted an occupational disease mentionad in
the first column of Schedule 3, and that such disease has arisen out of and in the
course of his or her employment; or {(b) that the employee has cuntracied a disease
other than a diseass contemplated in paragraph (2) and that such diseass has arisen

Hezuuianhaut v Ro.:xd Aamdent Fund (355/2002) [2003] ZASCA 89; [2003] 3 All SA 249 (8CA) (2 June
2003)
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1Lomnay be regarded ac

Add We are Gl the view that section 7 of e Act and the regulations relating 1o

oooupational disesses for wiich compansation may ho clalmed
a1 subsidiany moang of éga*sg’xﬁ@;;xcsm&m;g the provisions of the Aot In our view, the
ragulations sy also ba argued to fall within the ambit of reguiations incidents) (o
sarrying ouf the Adt's iz’sg’}e@if%e; provistons confemplated In section 88, The pawars do
not extend the stope or general application of the /Aot nor add 1o the pispose or

provisions of the Ad.

495 We are further of the view thet sections 97(1){(#) read with 85 (1) of the Act
are the appropriate provizions in so far as the Minister's powers (o make the

regulations are concsmed.

5, We now turn to deal with the regulations as set oul In the Schedule. We have
suggested tracked changes with regards to the drafting siyle and foim of the
Regulations. This is done in order to align the Regulations with commaon drafling

priniciples.
Ad Reguletion 1: Definitions

8. Regulation 1 provides for the definition of some of the words used in the
Regulstions. We added a few definitions in regulation 1 for the Department's

congideration.
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4, Pegulation 4 provides Tor the compensation hewedits payable sccording o the
Act aftor assessment of the foial impairment score. Minor amendmernds were mads

o this regulation.
Ad Regutation 5 Medlenl costs

10, Regulation § provides for the medical costs thal will be provided afier a
diagnosis of lung cancer and the period of such asslstance. This regulation seems to

be in order.
Ad Reguiation 6: Death benefits

11. Regulation & provides for death banefils payable in terins of a Burial
Expenses Policy and where the employas dies as a resull of lung cancer, widow's
and depsndents pensions will be payable. Minor amendments wera mads to this

regulation.
Ad Regulation 7: Repuriing
12.  Regulation 7 provides for the documentation that must be subimitted o the

Compensation Fund, the employer, individual lizble, or the licensee concerned—
() Employer's report of an Oucupational Disease (W.CL. 1),
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Minior smendmoents weis misade o this reguladion.

Reguibstion frings prraeausing

15, Regulation 8 provides for tho congideration sud adjudication of alt clatms by
ine Coramissioner and that the medical officers employed by the Gomponsation Fund
are rosponsible for medical assassments of ofaims and confirmation of acceptane or

rejection of cleims. Minor amendiments wore made (0 this ragulation,

14, The Depariment’s attention is drawn to the fact that, in terms of section 6 (3)
of the Constitution of the Republic of South Africa, 1898, the Regulations must be
published in at least two official languages and non-compliance with this requirement

may result in the Regulations being invalid.
Ad Regulstion 9: Shoit Title and Commeneerment

18, Regulation 9 provides for the date of commencsment of the Regulstions.

£h

CONGLUSION

16. In light of the discussion above, we are of the view that the Minisier has the
reguisite authority to make the regulstions under consideration. Subject o our
suggesied amendments made directly in the text of the reguletions, we are of the
view that the regulations are in order and conform to the form and style of legisiative

drafting.
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CORMPTRNSATION PO QOGP AT IORAT . INURIES AR
IS ABES AT, 1988 (ACT NG T30 QF 1984}

REGHL ATIONS ON OCCUPATVIONALLY ACOINRED HIVIAIDS FORTHE
COMPENSATION PURND MADE UNDER 1THE COMPENSATION FOR
OCCUPATIONAL INJURIES ARND DISEASES ACTE, 1983

The Minister of Employmeni and Labouy, after consultation with the Compensation
Board has, in terms of Section 97 of the Compensation for Occupational Injuries
and Diseases Act, 1993 (Act No. 130 of 1983) made the Regulations in Schedule

A. These regulations are published for public comments only.

interested and affected parties are hereby invited o submit writien representations
on the proposed Regulations. The aforesaid representations must be marked for the
attention of Mr TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice to the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Sireet Pretoria
Pretoria 0001

0157

Email addresses: Kimbly.Makqgoba@labour.gov.za or {anv.Maphologela@labour.gov.zs
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AT oans Acooired homene Delicioney Syidioina - o oyndmomaoe that rosulis
irorn infection with Human hnmunodeticiency Vinas;

“antiboedies” onns sobstancos produced by cells of human body's i
syster in respoise fo foroign substances that have entered the body,

"Commissionot”  means  the Compensation  Coinmissionar  appointed  under
section 2 (1)(a) of the Act;

"eordidentiality” means right of a person, or employee o have thelr medical
information, including FHIV status, kept privaie withins the multi-disciplinary team;
counselling” means confidential dialogue beiween a client and a trained
counsellor aimed at enabling the cliert to cope with stress and take porsonal
decisions related to an illness, e.g. HIV / AIDS
"HIV" means Human Immunodeficiency Virus - - the name of the virus that
weakens the immune system and leads to AIDS;

"HIV infected source” means an HIV positive person or an object contaminated
by HIV positive blood or body fluids that can expose another person to HIV
infection;

"Immune systermn” means a complex system of cells and cell substances that
protects the body from infection and disease;

"informed consent to HIV testing” means the situation whereby the exposed
employee has been provided with information, understands it, and based on that

he or she agrees to undertake an HIV test;
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Plori] carpenstne” means exposira o blood o ofhier body fluids, which

ey be rrocted with PV doding thoe cotrse of canrying oui working ditios;
Topporinnictic nfections” means infecijons that ocour baeause o porson’s
frrinune systern is weak hat it cannot Tight infections:

Foecupationally acguived HIY infection™ means an infeciion contraclod as a
result of exposure to an TV infecied source in a workplace, resuliing in
progroasive weakening of the imimune systen of an individual leading to AN,
The HIV infection must have arisen oul of and in the course of employmont;
"Post Fxposure Prophylaxis (PER)Y means the antiretroviral medicine that can
reduce the HIV seroconversion risk, which should be taken iminediately after the
exposure, (no later than 72hours);

"Regulations” means the Regulations on Occupationally Acquired HIV/IAIDS

made under the Compensation for Occupational Injuries and Diseases Act, 1993.

2. Diagnosis
(1) The diagnosis of occupationally acquired HIV shall be made by the
medical practitioner.
(2)  The diagnosis of occupationally acquired HIV infection must be
confirmed by any test that is acceptable according to the Department of
Health HIV Guidelines and the South African HIV Clinicians Society.
(3)  For the purpose of diagnosing possible HIV infection at any given time,

the following criteria must be met:
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aociineiieo (Dioot of aropoticapworls cadsind fncicloni o)
cecident ivolving o potepdial HIV infociod sotyen;

() lhoratory blood st resuits (hascline TV, hepatdiiis tand b
foot rosulis) of the exposed cmploves donowithin 72houps of
the ncident o accident, cordirming the absonce of HIV
antibodios and the absence of TV antigon/virus (CR) including
vival load;

() confitmation that the source was HIV infectod; and
() confirmatory laboratory blood test rosulis of the exposed
employee confirming 1V infeciion (seroconversion) at six and or
twelve weeks ot six months after the date of the work-related
incident or accident.
4. Impabrment

(" Assessment of impairment shall be determined after maximum
medical improvement (MMI) has been reached i.e. when the treating
medical practitioner considers that no further improvement is
anticipated on available medical treatment.

(2)  Permanent functional impairment due to residual and permanernt
sequelae of an HIV / AIDS related condition(s) shall be assessed
according to the system and organ(s) affected.

(3) For functional scale which is consequently a component of the ratings
for HIV disease.
(4) The class ratings for some of the processes considered reflect factors

that have an impact on the ability of the individual with that disease to
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(2)  In order to consistently determine the appropriate impairment grade for a

given class, the following procedure is recommended:

] determine the impairment class (1C) first, according fo the "key factor®
for that particular impairment grid;

(ii) defauli to the middle ("C") grade position for that 1C;

(i) for the first remaining (non-key) factor, determine the most appropriate
IC position and record the number difference to the key facitor IC;

(iv)  repeai step 3 for each remaining (non-key) factor; and

{v) summate the IC column differences and add or subtract the final
number from the default identified in step 1 to determine the final

impairment grade.




STAATSKOERANT, 17 JULIE 2020 No.

43529

191

i H R LI PR i b 00 00Y Prabindtien A
16 Losprvesat i TR EHY i sridests f
518 Sbde te vy o brtaed potivibe madnier Slone GF Swinios o 3 STy
g0 | plenasl f").&"?iir‘“ﬁﬁ,}_‘: with efior; some signs o cyinplons o dinoanc
T Coras Tor nol ey o e Aciiviiv or toode an e wn
60 | Reqguires oceasional as sstsiont; buf s ablo o care Sor mest of bis pesenal ez,
50 | Reguires uomwéc—a able as ance und gs'wgnpm mnam al cave
a0 | Disabled; wwmm p@ajmé are and «a%gﬂmanw
0| Severely disabled; hiospital admission s indicated, aithmaqh death not in mummew
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Table 9.2: Lastern Cooperative Oncelegy groun Perfoniviance Status Scale

(ECOG-PSSE)

Class dB(ﬁmn@} - *E’fu.aﬂﬁy active; able to carry on all

predisease performance without
restriction (Karnofsky 90% to 100%)

5]

ss 1 { mild) Restricted in physically strenuous

activity but ambulatory and able teo
carry out work of a light or sedentary
nature e.g. Light housework, office
work (Karnofslky 70% to 80%)

Class 2 ( moderate) Ambulatory and capable of all self-
care but unable to carry out any work

activities; up and about more than
50% of waking hours (Karnofsky 50%
to 60%)

Class 3 ( severe) - Capable of only limited self-care, |

confined to bed or chair more than
50% of waking hours (Karnofsky 30%
i0 40%)

Class 4 ( extreme) Completely disabled; cannot carry

out any self-care; totally confined io
bed or chair (Karnofsky 10% to 20%)
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(73 bicach el e o b different posaible Enpairnond aiadas,

(&) The median grade 1o the detuli cating for infliel impairmeni
0,4 S S P B . H REISEAS B TLE PR a4y . s
doetermingtion and may be adjusiod on either side of the modian but
only in the same impairmaoenit class, basod on the nonckey faciors
according o history and physical estin,

(@) The general steps for detormining impaitment class, and grade within

class are outlined according to ihe example illusiraied in table 9.8,

(10)  The differences in clinical irmplications regarding movement from one
class o another are large. The differcnce in the choices for ratings in
class 3 & 4 as opposed to lower classes reflects the difference

between having signs and symptoms that are generally controlled by

treatment versus those that are uncontrolled by treatment.
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freabineti ARV AlRVs eonstan vongiont
Therapy io therapy and ARV therapy | medical
sorntrol GConstant and chronie therapy and
signs nedical suppressive chronic
aned therapy {0 therapy with supprossive
sYmpions preverd at legst 1 therapy with of
03 diseuse, oppoiiuiisiic | active feast
infactions - oppotuniniie | opportunistic
history infection. infeciions
of prior and/or
hfections. opporiunistic
infections
reguire
hospitalization
at least once
per year.
Objective CD4 count of | CD4 count CD4 count of | CD4 count of | CD4 count of
Findings » 800 or HIV | of 500 o < » 200 but < = 200 but » = 100
by 800 or HIV 500 1690
polymerase by PCR >
chain 50 000
reaction
(PCR) < 50
Functional Class 0 Class 1 Class 2 Class 3 Class 4
class -

(11) Initial score based on CD4 count is adjusted o 756% if patient meeis a history
criterion for class and to 80% if also meets functional criteria. Objective
findings are key factors, and a key factor driving the impairment class
assignment. The other factors determine at what grade (%) the ratings in a

particular class.
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Chronic oral chemotherapy ( Uit 5%

discretionary)

Intravenous chemotherapy: per cycle | 1%

given over the prior 6 months®
“Radiotherapy : per week given overthe | 1% o o
prior 6 monihs

Transfusion pet unit per month 1% -

Phlebotomy : per treatment per month | 1%

MAphoriseSi‘ per treatment per month %

Bone marrow transplant 10%
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Pavinent for reasonable inpotany ioial of perdnd disablement shall be made
i

for oo long as such o disablemeni continue:s but nolior o period exceceding 24

inonthe,

annon disableoment

Dermanent disablemaoent will be agsessed:

(i) once the freating doctor has fumished a comprehensive inal medical
repori (W Gl 5) to the Cornissioner.

(i) a contirmed diagnosis of occupationally acquired [V infection shall be
determined according to the latest edition of AMA Guide on permanent
disablement.

(i)  permanent disablement due 1o impairment as a result of a permanent
sequelae of an HIVIAIDS related condition(s) shall be assessed
according to other relevant regulations or schedules to the Act.

(iv)  a confirmed diagnosis with advanced AIDS and or treatment failure
where all available HAART regimens have been exhausted shall be

determined according to the latest AMA Guide for permanent

disablement.

5, Medical Costs
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() Whon & person has seroconveried, inedical cosis shall bo provided for a
period of noi more than 24 months frony the date of diagnosis o longer, i in
the opinion of the Commissioner, further medical cost will reduce the extent of
ihe disablemant.

(%) Medical costs shall cover the costs of diagnosis of HIVIATDSG and any
necossary treatment provided by any health care provider.

(4) The Commissioner shall decide on the need for, the nature and sufiiciency of
medical costs to be supplied.

(5) The management of HIV/AIDS related opportunistic infections will be covered
under the Act for accepted claims.

(6) The Commissioner shall decide on the nature of and the sufficiency of the
medical cosis to be supplied.

(7) The employer should ensure that the employee has access 1o Post Exposure

Prophylaxis (PEP) and on treatment within 72hours after exposure.

6. Neath Beneftits
Death benefits payable are-
(a)  the reasonable burial expenses payable in terms of the Burial

Expenses Policy; and
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(1) The following documanis must he subiniiied fo the Office o he

Compensation Fund immaediately aficr the incident or scoldent

(a) initicl report of vccupational exposure to blood or other body
iluid-bomne pathogens (W CL 306). Annexuire /A, and a copy of
certitied identity docLiment,

(h) further documents as may be required 1o be submitted to the
Office of the Compensation Comimissioner or the employer

individually liable or licensee after seroconversion are listed

below, and confidentiality should be respected at all times,

(c) Employer’s Report of an Accident (W CL 2);

() Notice of Accident and Claim for Compensation (W CL. 3);
(e) First Medical Report (W CL 4);

(f) Laboratory blood test results (baseline HIV test results) of the

exposed employee done within 72 hours of the incident/ accident,
confirming the absence of HIV antibodies and the absence of HIV
antigen/virus (PCR);

(9) confirmation that the source was HIV infected. Laboratory blood
test of HIV test resulis of the source;

(h) confirmatory laboratory blood test results of the exposed

employee confirming HIV infection (seroconversion) at six and or
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(i) Shociess Modical Heprabio bo subinfion nonihiby e ine
Compensation Coimndssionor (W GEH 68,

() Al other iepoits thai may bo relevant fo the diaginosis and
eatment of the condiiioi

(t) inal Medical report (W G 5Hi); and

(h in case of death, a death coriificate and a RHOG6S (notification of

death) must be subinitied, altemnatively, a death certiiicatc
accompaniad by a detailed medical report on a practice
letterhead on the cause of death must be subrmitied.;

(2) The following principles must be adhered to when reporting:

(a)  the employer or employer-provided health services may subject
the exposed employee to HIV tesiing without Labour Court
authorization if the testing is voluntary and confidential;

(b)  where the source of possible infection is known, testing is
compulsory;

(c) informed consent must be obtained frorm the source if HIV testing
is contemplated; and

(d) during HIV testing for compensation purposes, it must be noted
that "permissible” testing as defined in accordance with the
Department of Health's policy on testing for HIV together with the

HPCSA guidelines on good ethical practice must be adhered to.
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Fhe Comiaissioner will consider and adjndicate upon ihe linhility of all claims,

i

) [hes mnedicnl officons cinployed by the Gompensation Puna are responsible foi
the medical asscesment of @ claim and for the contintion of the acceptance

or rejection of the claim.

MINISTER OF EMN Y MIENTY AND LABOUR
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REGULATIONS ON OCCUBATIONALLY ACGUIRED HIVIADE FOR THE
COMPENSATION FUND KADE BY THE HMINISTER UNDER THE
COMBENSATION FOR OCCUPATIONAL INMURIES AND DISEASES ACT, 1993
(ACT RO, 136 OF 1883}

INTRODUCTION

1. Ve have been requested by the Depertrnent of Employment and Labour (“the
Depariment”) to serulinise, and provide it with & legal opinion on the
Regulations on HIVIAIDS for the Compensation Fund made by the Minister
under the Gornpensstion for Ocoupational Injuries and Diseases Act, 1993
(the Regulations”) in tenms of section 97 of the Compensation for
Oesupational Injuries and Diseases Act, 1883 (Act Nu. 130 of 1883) (“the
Act’).

2. We have scrutinised the Regulations and have, where we found errors, made
suggesied emenoments directly in the texd of the Regulations for the
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niovisions of ihis Chaplor, an employes sholl be entifexd fo e crnnponsaii

provided for and proscribed in this Act P s proved to the saiisiaction of the

Divector-(General

{a) fhat the ainployes has confiucted a disease montioned i itho first
codumsy of Schedule 3 sl thatl such disease bhas nrson o of and in
e nourse OF his or her emplovinent; of

() et the emploves has contracled o discase oifier ithan o disease
contemplated in paragraph (a) and thal such disease has arisen oui of
atid in the course of his or her employment”

4, In fevims of section 07 of the Adl, the Minister s ompowerad o make

regulations in respect of the matters tabulated in subseciion (1) (a) 1o (h).

‘97, Regulations.- (1) The Minister may malke regUlations, alter

consuitation wiih the Board, regarding—

{a) the place of meeting and the procedure fo be followad at any maeting
of the Direcior-General and assessors or al any proceedings in ferms
of this Act with which the essessors are concemed, or at any
investigation in termns of this Acl; '

{b) subject to gection 76, the fees payable to medical praciitioners or
chiropraciors in respect of services rendered in terms of this Act:

() the procedure (o be followed in paying assessmenis and fines to the
Direcior-General;

{4) the persons to whom, the places where and the manner in which

payment of assessments in terms of this Act shall be madle;

() the determination of the amouni and the conditions and manner of
payment of benefits to assessors or classes of assessors;

(r) the disposal of moneys payable in terms of this Act fo any person
other than the Director-General and not claimed within the prescribed
period by the person entitled thereto;

{#)] any matter which shall or may be prescribed by regulation in terms of
this Act;



STAATSKOERANT, 17 JULIE 2020 No. 43529

203

113} JHTEE

Wy Diforast ioutliiene ey s e i sishsootion 77
of diiferany ofassan plovest rnd smplovess o i
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FRIHE,

(34} ARy person wWhio confraveines OF Tails o Coaspdy wiil sy
mad sidder subsection (1) shall boe gullly OF &0 offonce ared fiable o

Cppiofaicens

5.1 The Ministers poweor io male tho regulations is & public sowor thet st be
axarcisod subject o the Constitntion end the law. The oxercise of all public power s
subject io the provisions of the Gonstitulion which is the suprerne law of the
Republic’. The Conglituion regulates the exercise of public power in diferent ways,
which include the application of the Bill of Rights and other specific provisions of the
Constitution, which regulste and conirol the exercise of particulor powers, Another
saurce of constraint on the exercise of public power is the Tule of law which is one of
the foundational values of our constitutional democracy’. The role of the rule of law
as @ form of constitutional control on the exercise of public power was sketched out
i the Affordable Medicines Trust and Others v Minister of Health and Others
2006 (3) SA 247 (CC), where the Constitutional Couri stated the following in this

regard:

"[48] Qur constitutiocnz democracy is founded on, among other values, the
Ys)upremacy of the Constitution and the rule of law'. The very next provision
of the Constitution declares that the ‘Constitution is the supreme law of the
Republic; law or conduct inconsistent with it is invalid’. And 1o give effect to
the supremacy of the Constitution, courts 'must declare that any law or

sondust that is inconsistent with the Constitution is invalid to the exient of its

i Section 1(¢ ) of the Constitution of the Republic of South Afiica, 1996 reads as follows:
“The Republic of South Africa is one, sovereign, democratic state founded ou the following values:
@ ..
®) ... o ‘ )
(c) Supremacy of the Coustitution and the rule of law.

2 Masethla v President of the Republic of South Afvica and Another 2008 (1) 8A 566 (CC) at paragraph [172].
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datedd by the Gonstituiicn. [ antails that bofl The Deyielatuie ored the

bay ihiee paviaedple Bhiat vhey

@ eehsivainges 00 e

sugive

power cnd perorm B Tencton beyend that eontorred upom them by

o, In this sense the Constitution cnirenches tha principle of legality and

provides the foundation for the control of public powes

[50] In exeveising the power fo male regilations, e Minister had to
eonoply with the Constitution, which is the supreme lovw, and €
crapowering provisions of the Medicines Act. if, in making regulations the
Minister excasds the powers conferred by the empowering provisions of the
Medicines Act, the Minister acts ultra vires (beyond the powers) and in
hreach of the doctrine of legality. The finding that the Minister acted ulirn
vires is in effect a finding that the Minister acted in a manner that is
inconsistent with the Constitution and his or her conduct is invalid. What
would have been ulira vires under common law by reason of a funclionary
exceeding his or her powers is now invalid under the Constitution as an
infringement of the principle of legality. The question, therefore, is whether
the Minister acted ulira vires in making regulations that link a licence to
compound and dispense medicines to specific premises. The answer to this

question must be sought in the empowering provistons."(Our einphasis.)

52 In Yoster and Another v Department of Economic Development,
Environment and Tourism, | impopo Province, and Others 2006 (5) 8A 291 (1)
the cour stated the following in this regard.
“[18] Lawiulness i relevant to the exercise of all public power, whether or not
the exercise of such power constitutes administraiive action. Lawfulness
depends on the terms of the empowering statute. If the exercise of public
power Is not sanctioned by the relevant empowering statuts, it will be
uslawiul and invalid.”(Our emphasis.)
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D Cioin seciion 9700 o the Ak 6 e denr et The Misicior Joes ol heve

the ewpress Authorily o make egulations Aealingg with oy ﬁ;g_:s..;:a'a,émg::gﬁsy Fc e

FIVALDE, Thessfore, n order 1o make the diait Begulafions, e Minister i

b w0 authorisco by ;:p:gzg’ﬁgmg‘»%‘a (i) o1 (B} of subsection (1) of soclian 97 of the

A We woutld i this renard Hike 1o expand slightly on this provision.

‘e power o malie the draft Regulations In terms of section 8701w

Wflivder e
of the Aet

£

554 The Minister is authorised o make regulaiions in ferms of section

O7CI)g) of the Act it another section in the Adt authoriges him to make
regulations relating o the subject matier deall with in thal section. There are
many sections in the Act which, when read with section 97(1) (g) of the Act,
authorice the Minister to make regulations. However, there are none that
authorise him ot her o make regulations regarding occupetional diseases.
Therefore, we are of the opinion fhat the Minister cannot make the draft
Regulations in terms of section 97(1) (g) of the: Act, should he continue to do so

would render the regulations invalid and ulira vires.

Minister's power jo make the draft Requlations in terms of section 87(1) (h) of

the Act

652 In view of our conclusion in paragraph 5.5.1 above i must he
determined whether the Minister is authorised 1o make the drafi Regulations in
terms of section 87(1) (h) of the Act. This section makes it clear that the
“objects and purposes” of the Act must be determined before the guestion
whether the Minister has the power in terms of section 97(1)(h) of the Act o
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nessibility of fraud is g:;mair—:s' i cases where e idesdity of the diver or
awner of the vehicle in question has not been established, oz it would
psually be difficult for the RAE 1o socure evidenos to dispuie o claim
(see Mbaitha at 718H). Stricter vequirermernis would thus be justified in
pnidentified vehicle cases. It foliows that requlations designed to

eliminate fraud and facilitate proof of legitimate claims, falling as it does

within the Minister's power to regulate, would be permissible. Mo other

reason has been Bquﬁﬁt@d for such a ﬁ‘@(ﬁﬁw%’@ﬁ"lﬁﬂﬁ and | can think of

ihal sweep tczm_bmzadiv.

The Constitution places significant restraints upon the exercise of
public power. It is a reguirement of the le of law that the exercise of
oublic power should not be arbitrary. It follows that the exercise by the
Minister of the regulaiory power conferred uUpon him had te be

rationally related fo_the purpose for which the power was granted -

rationality being _ the _ minimuim threshold feauirement.
(See Pharmaceutical Manufaciurers paras [85] and [86].) Conduct that

faile to pase that threshold reguirement would fall below the standards

set by our Consfitution and would therefore be unlawful” (Our

underlining.)

5.5.3 We have analysed the Makwetlane case, the subject matier of the
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7. Reguldion 1 provides for the detinition of soe of the words used in
the Rogulaiions, We have made soime suggesicd amendments in regulation

1 for the Deparanont’s consideration.

Adf Repulation 7 Diagnosis

8. Regulation 2 provides for the diagnosis of occupationally acquired Hiv
by a medical practitioner and further for various ways in which such &
diagnosis can be made. Minor amendmenis were made to this regulation.
Ad Regulation 3 lmpalrment

9. Regulation 3 provides that assessment of impairment shall be
determined after maximum medical improvement (MMI) has been reached,
i.e. when the treating medical practitioner considers that no further

improvernent is anticipated on available medical trestment. Minor

amendments were made fo this regulation.
Ad Regulation 4: Compensation benefits

10.  Regulation 4 provides for the compensation benefits payable according
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P2, Hegulsion 6 provides for death benefiis payable it lerng of the Buris

Expenses Policy and where the employee dies a8 a resuli of occupationally

acouired HIVIAIDE, widow's and dependent’s pensions will be payvable. Minor

aynendroents were made {o this regulation,
Ad Regulation 7; Reporting

13, Regulation 7 lists the documentation that must be submitted to the
Office of the Compensation Fund, immediately afier the incident or accident.

Minor amendments were made {o this regulation.
Ad Regulation 8: Clains processing

14.  Regulation 8 provides for the consideration and adjudication of al
claims by the Comimissioner and that the medical officers employed by the
Compensation Fund are responsible for medical assessments of claims and
for the confirmation of acceptance or rejection of the claims. Minor

amendments were made 1o this regulation.

Ad Regulation 9: Short title and commencenment
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AT

winsiion above, wo are of the views that the Minister has

- 5

17, i dight of the
the reguisiie authoriy o mske the regulaiions under considoration. Subjest o
our suggested amendiments made directly iy the et ol the regudations, we
arer of thes wiew thet the reoptlations are i osder and conlform o the form and
wiyle of lagislative drafiing,

- &

160, A copy of the Regulations with fracl changes incorporating ow

suguested amendments, is hereto aftached, for your kind attention.

Yours sincerely

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
B TOISE / X MDLUDLU / § MASAPU
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CEORPERSATTHON O OCGUHEPATICRAL HJURE - AR

DISEFASES AT, 1903 (ALY NOL 136 OF 1885}

REGUEATIORS  ON WORK-REFLATER  UPPER  RESPIRATORY  TRACT
PDISORNRERS FOR  THE  COMPENSATION  FUND  MADE  UNDER
COMPENSATION FOR GUCUPATIONAL INJURIES AND DISEASES ACT, 1093

The Minister of Umployment and Labour, after consuliation with the Compensation
Board has, under section 97 of the Compensation for Occupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993) made the Regulations in Schedule A,

These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit writien represeniations
on the proposed Regulations. The aforesaid representations must be marked for the
attention of Mr TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice to the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 000
0157

Email addresses: Kinbly. Makgoba@labow aov.za or Hanv.iephologela@labour .o

nif ano LIr IOV, 28

1
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6.

Dofinitions. L ST P
DIEgNOSIS.
IMpRIMENt. G
Compensation Benefits.... 6
Medical Cosits..... 4
Death Benefits. ... 7
REPOTHING. ..o 7-8
Claims Processing...............o 8

1. Definitions

In these Regulations, a word or expression to which a meaning has been

assigned in the Act or these Regulations has the meaning so assigned and,

uniess the context otherwise indicates—

“immunoclogy test” means an antigen to detect the presence of antibodies to a

pathogen, or an antibody to detect the presence of an antigen, of the pathogen in

the specimens of the victim;

“jrritant” means a substance that causes slight inflammation or other discomfort

to the body;
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sl A aere” neans discases aficeiing the

inucosal ining of the nose layineand pharvisd conscd or sggravaiad by
condifions aliribuiable o a paricular working covironiment sueh os allergic o

A rhinits and nasal crosions and pedorations,

#. Digondsis

(1) The diaghosis of Worlcrelatod uppoer respivatory tract disorders must

be made by a medical practitioner based on the following:

(a) workplace exposure to agenis reported (0 give rise to
work-related upper respiratory tract disorder;

(b) chronological relationship betwecn Worle-related upper
respiratory tract disorder and work environment; and

(c) evidence of sensitisation (immunological tesis) to a

kKnown workplace allergen, where applicable.

(2) The medical officer employed by the Compensation Fund must
determine whether the diagnosis of Work-related upper respiratory

tract disorder was made according to acceptable medical standards.

3. Impairment

Impairment must be assessed afier maximum medical improvement has been
reached and, where necessary, after removal from exposure using the latest AMA
Guide.

Table 11-6 Criteria for Rating Impairment due io Air Passage Deficits®
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Thore are no

complaints of
dyspnoea at

rest

2l

Minimal or no
interference
with any

aciivities

There are no
complainis o
dyspnoea at

fes

Activities
requiring
intensive
effort may be
interfered with
or require
medication o
maintain
optimal

function

There are no
complaints of
dyspnoea at

rest
and

dyspnoea is
produced by
siress,
profonged
exertion,
hurrying, hill
climbing, or
recreational or
similar
acfivities
except
sedentary

forms

YR PARAL)
v /f:) RV A’l

flad

complainis of
dyspnoea at

rest
anol

dyspnoea is
produced by
walking more
than 1 or2
level blocks,
climbing 1
flight of stairs
even with
periods of
rest, or
performance
of other usual
activities of

daily living

[hore are no

! ‘)fy 8 ﬁ 0e

oceurs at rest,
although
incividual is
not
necessarily

beadridden
and

dyspnoea is
aggravated by
the
performance
of any of the
usual
activities of
daily living
beyond
personal
cleansing,
dressing, or

grooming
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Miniial
changes o
the
oropharynx,
laryngo
pharynx,
larynx, upper
trachea, or
lowor trachea,
or incomplete

and episodic

Mild changes
i ihe
otobhiaynx,

e yngo:

pharynx,
larynx, upper

rachea, or
lower trachea,
or incomplete
and episodic

obsiruction of

Moderaie
changes 1o
tho
oropharyny,
farynhgo
nharyny,
laynx, uppet
trachea, or
jowaor frachea,
or reversible

complete or

Levero
chinnges o
the
orophiarynx,
laryngo-
oharynx,
farynx, upber
irachea, or
lower trachea,
or obstruction

of ihe nose or

oropharynx,

obstruction of | the nose or permanent nasopharynx
the nose or nasopharynx incomplete that is only
nasopharynx obstruction of partially
the nose or reversible
nasopharynx
DIAGNOSTIC | There are no Sinus CT¢ Sinus CT | Sinus CT
OR OTHER | tests showing shows mild shows shows
OBJECTIVE obstruction of mucosal moderate moderately
FINDINGS the nose, thickening, rnucosal severe
sinuses, mild thickening or mucosal
nasopharynx, | obstruction of maoderate thickening or
oropharynx, nasopharynx | obstruction of turbinate
or larynx or nasopharynx swelling, or
oropharynx, or moderately
or severe

Do veifeico
depenideno:s
ieier ioithe
pulimonaiy
chapter

relings

Sovern
changes to
ithe
aropharynx,
laryngo-
pharynx,
larynx, upper
trachea, or
lower trachea,
or complete,
nonreversible
obsiruction of
the nose or

nasopharynx

Sinus CT
shows diffuse
severe
mucosal
thickening or
severe
turbinate
swelling, or
severe

obstruction of

[ ]
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4 CT indicates cormputed tomography.

*AMA Guides to the Evaluation of Permanent Impairment, 6" edition

4, Compensation Benefits
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(cord) function
such as
hilateral
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The compensation benefits payable in terms of the Act are the following:

) Payment

for

temporary

total

disablement or temporary

partial

disablement must be made for as long as the disablement continues,

but not for a period exceeding 24 months;

(2) When total impairment score is zero to three

(i.e. permanent

disablement less than or equal to 30%), permanent disablement must

be determined and a lump sum must be paid in terms of the Act;
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() Modical costs et b provided dor o perlod of 1ot more than 24 months

frotn the date of diagnosic oi longer, i i the opinion of the Comnissionar,

<
f

furthor medical aid will redace the degree of thoe disablament,

(7) Medical costs must cover dingnosis of Worlerelated apper respiratory tract

disordars and any necassary treaiment provided by & healthcare provider.

(3) The Commissioner must decide on the need for, the nature and sufficiency

of, medical cosis to be supplied.

Death benefits payable are the following:

(1) Reasonable burial expenses in terms of the Burial Expenses Policy;

ana

(2) A spouse and defendants’ pensions payable, where applicable, if the
employee dies as a result of Work-related upper respiratory tract

disorders.
7. Reporting

The following documentation must be submiited to the Compensation Fund or

the employer individually liable or the licensee concerned:

{a) Employer's Report of an Occupational Disease (W.CL.1);

(b) Notice of Occupational Diseases and claim for compensation
(W.CL14),

(c) An W.CL.305 affidavit by the employee if an employer cannot be
traced or if the employer fails to timeously submit the Employer's

report of an Occupational Disease (W.CL.1);
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8. Claims Process
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e ot beosoelans Insiony oF oeotmsiionsd samontie o
CXpOsSUie N an oceupation oF indusiny wheice oxpostre i Work
eladod vpper rospircdony frach disorders 1o koown fo oceur

First Modical Reporn deiailing the etaployea’s llaoss in resped

of anococupational disease (W.CH 27,

P or medical report detailing the cmplovec’s syimptoms and

clinical foatures:

Other appropriate iosts such as immuhological and TR

cxatninations or any investigation to confirin diagnosis, where

applicable;

Progress or Final Medical Report i respect of occupational

disease (W.Cl 26);

in case of death, & death certificaie and a BIG63 (notification of

death) must be submitted. Alternatively, a death certificate

accompanied by a detalled medical report on a practice

letierhead on the cause of death must be submitted.

gy

(1)  The Commissioner must consider and adjudicate upon the liability of all

claims.

(2)  The medical officers employed by the Fund are responsible for the medical

assessment of a claim and for the confirmation of the acceptance or

rejection of a claim.

e T
R A4 AT
P o T

< e e

MR TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: 2N W2y | ooy
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Piaga & Doncimbis 4040

Wir 1 L emat
The DireciorGeneral

Depariment of Employmerd and Labow

a0

Altardion: H Maphologeks
Dear Mr Lamati

REGULATIONS ON WORK-RELATED UPPER RESPIRATORY TRACT DISORDERS FOR
THE COMPENSATION FUKD MADE BY THE MINISTER UNDER THE COMPENSATION
FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1983: YOUR EMAIL OF {4
OCTOBER 2019

1. The Depariment of Labour and Employment (the "Department”), requests our
opinion on the draft Regulations (the "Regulations”) on Work-Related Upper Respiratory
Tract Disorders for the Compensation Fund Made by the Minister under the Compensation

for Qccupational Injuries and Diseases Act, (Act No. 130 of 1883)(the "Act”).

2. We have scrutinised the drafi Regulations, and have made suggested changes and
commems on the diaft electronically. We woulg like to make the following additional

COMMErts:
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(906 (A4) SA 877 (C0), the sonstiiational Coned (ihe CUT), e Chasladson 1) sinted the
following with repacd fo the necd for Dadianent jo delogete s bwvnaking powers o ihe
{ooci v

5] The legislative anthority vested i Padiamoent bndor s 37 of the
Constitution s expressed o wida forms - to make laws for the Republic in
sccordance with this Constiiution’. In # modern Staie detailed provisions
are often required for the purpose of implermenting and regulating laws and
Patiament cannot be axpeacted to deal with all such matiers itsell. There b
nothing  in the Constitution  which  prohibits Paliament  from
delegating subordinate reguletory authorily o ofhey bodies, The
power 1o do 50 is necessary for effective law-making. 1 is implicit in the
power to make laws for the country and | have no doubt that under ow
Constitution Parliamenl can pass legislation delegaling such legislative
funciiong to other bodies. There is, however, a difference between
delegating authority to make subordinate legislation within the framewaork
of a statute under which the delegation is made, and assigning plenary

legislative power to another body...." (Our emphasis.)

4. At paragraph 57, the CC, in the Executive Council, Western Cape Legislature
case, quotes with approval the following remarks by H M Seervai “Constitutional Law of
India”, 3rd edition (1983), Volume i, at paragraph 21.53, on the power of Parliament to

delegaie legislative power to the Execulive:

"(L)egislative power is not "property” to be jealously guarded by the
Legislature, but is a means to an end, and if the end is desired by the
Legislature and the difficulties in achieving that end cannot be foreseen, it
is not only desirable but imperative that the power to remove difficulties
should be entrusted to the executive Government which wotuld be in charge

of the day-to-day working of the law.” (Our emphasis.)
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A Dwy constiiniional doinoetiney i foomnded ony nond ofher valbas, the
{shmiemacy of e Constitbtion and The rue or 18w, the voiy aex

provision o the Constitition declares that the onstitution o the suprame

Bl

faw of tho Republic aw ol conduet inconsistent with i s invalid'. And 1o
give eftect to the supremacy of the Constituiion, courls yhust declare thing
any law or conduct that is inconsistent with the: Constitution is invalid io the
adent of s inconsistency’. This conmmitimeni o the supramacy of the
GConstitution and the rule of law means that the ouetcisce of all poabibic

sowver i2 o subjent o constitttional nontrol.

[49] The oxercise of public power must therciore  comply with the
Constitution, which is the supreme law, and the doctrine of legality, which is
pait of that law. The doctrine of legality, which is an incident of the rule of
law, is one of the constitutional controls through which the exercise of
public power is regulated by the Constitution. It entails that both the
Legislature and the Executive 'are constrained by the principle that they
may exercise no power and perform no function beyond that
conferred upon theim by law'. In this sense the Constitution entrenches
the principle of legality and provides the foundation for the control of public

power,

[50] In exercising the power to make regulations, the Minister had to
comply with the Constitution, which is the supreme law, and the
empowering provisions of the Medicines Act. f, in making regulations,
the Minister exceeds the powers conferred by the empowering provisions
of the Medicines Act, the Minister acts ulira vives (beyond the powers) and
in breach of the doctring of legality. The finding that the Minister acted ultra
vires is in effect a finding that the Minister acted in @ manner that is
inconsistent with the Constitution and his or her conduct is invalid. What

would have been ultra vires under commoen law by reason of a functionary
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ainenasis )
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T, L oageed Ui 2006 (5) BA 28T () the sounrt also sinted the

following in this rogaro:

18] Lawfulness s relevant 1o the oxercise of all publiic power, whether or

ol the oxaeicise  of such power constitiies  administiative  action.

Lawininess depoends on fhe winns of he anpowering staiuse. I the

exorcise of public power s not sanctiones by the relevant empowering

stuge, it will be onlawiul and fnvalid.” (Owr emphasis)

7. in making the Regulations, the Minister of Rmployment and Labour (the "Minisier”)
must comply with the Conslitution, which is the supreme law and section 97 of the Act, which
is the empowering provision. If the Minister exceeds the powers conferred by the
empowering provision, then the Minister acts ullra vires and in breach of the docirine of

legality and the Regulations would be invalid.
Empowering provision

8. The drafi Regulations are made in terms of section 97 of the Act. Section 97 of the
Act empowers the Minister, after consultation with the Board, to make regulations and

provides as follows!

‘Requlations
(1) The Minister may make regulations, after consultation with the Board,
regarding-
(a) the place of meeting and the procedure to be followed at any
meeting of the Director-General and assessors or at any

proceedings in terms of this Act with which the assessors are
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(c) ihe procedurs fo bo followed B paviing aseoooioonts e
fines o e Divccior Gonaind,

(6} ihe persons 0wl e pleces whore and o msnnss in
wiiich poayimeni of assessimants i ieros of this At sholl be made;

(<) the deiarmination of the amouni and fhe conditions and
manner of payment of benefits 10 ASsess0is o classes  of
ASLOSHONE,]

(£} the disposal of moneys payable i terms of this Act (o any
nerson othar than the Director General and oot clnimoed within the
prescribad perod by the person entitled thereto;

(g) wny matior which shall or may be prescribed by regulation in
lorms of this Act

(1) any other matier, whethet of not connocied with any
satier mentioned in paragraphs (a) t (g), which be may deemn

necessary or expedient o prescribe o order fo further the

objects and purposes of this Act. (Our emphasis.)
(2) Different regulations may be made under subsection (1) in respect of

different classes of employers and employees and of different areas, and
the Minister may, afier consultation with the Board, in respect thereof

differentiate in such manner as he or she may deein expedient.

(3) Any person who contravenes or fails to comply with any regulation
made under subsection (1) shall be guilty of an offence and lable on
conviclion to a fine, or imprisonment for a period not exceeding six

months.™.

From section 97(1) of the Act it is clear that the Minister does not have the express authority
to make regulations dealing with work-related upper respiratory tract disorders. Therefore, in
order to make the drafi Regulations the Minister must be sv authorised by paragraph (g) or

(h) of subsection (1) of section 97 of the Acl.
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10. I view of owr conclusion i paragreph 9 above it must be determined whether the
Minister is authorised to make the draft Regulations intertns of section 97(1)(h) of the Act
This section makes i cear that the “objects and purposes” of the Act must be detormined
before the guestion whether the Minisier has the power in terivs of section 97(1)(h) of the Act
{0 make the drafi Regulations can be addressed. in Boad Accident Fund v Makwetinne
2006 (4) SA b1 (BCA), (hereinafter referred to as "the Malavetlane case”) the Couwrl
discussed the power of the Minister of Transpoit to make regulations o “achieve or promote
ine objects” of the Road Accidenit Fund Act, 1996 (Act No. 56 of 1996) and remarked as

follows at pp. 58-59:

“Section 26 empowers the Minister o make regulations in order to achieve or

promote the objects of the Act. it does not confer authority on him {o traverse terrain

outside that limited scope and ambit, All regulations promujgated by the Minister

must thus be reasonably necessary to achieve those objects and goals. 1t is indeed

s0 that the possibility of fraud is greater in cases where the iderdity of the driver or
owner of the vehicle in question has not been established, as i{ would usually be
difficult for the RAF o secure evidence to dispute a claim (see Mbatha at 718H).

Stricter requirements would thus be justified in unidentified venicle cases. it foliows

that regulations designed to eliminaie fraud and facilitate proof of legitimate claims,

falling as i does within the Minister's power {o regulate, would be permissible. No

other reason has been suggested for such a requirement and i can think of none.

Thatlegitimate end, may not, however, be achieved by means that sweep too

broadly. ...
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We are of the opinion that in view of the underlined remarks n the Sflal

wetlone case, quoted
above, the foltowing deductions can be made jegarding the Ministor's power o iake

reqgulations i terms of seotion 87(1)(f) of the: Act:

(81) Section 97(N)(h) of the Actlimits the power of the Ministor 1o mnking regulations that
relate 1o the achiovemaoent of the objects and purposes of the Act.
{b) The rogulations made under section 97(1)(h) of ihe Act nust be rationally

connecied W the objects and purposes of the Act.
Comments on the Regulations

11. These Regulations seek to regulate compensation for worlk-related upper

respiratory tract disorders in terms of the Act.

Ad Table of contesnis

12. We have noted the incorrect numbering of the table of contents and made the
necessary amendments in order for the table of contents fo accurately correspond with the
text of the Regulations. Kindly ensure that the Regulations are correctly numbered before

promulgation.

Ad reguiation 3

13. This regulation states thal impairment shall he assessed after maximum medical
improvernent has been reached and, where necessary, after removal from exposure using
the latest AMA Guide. Kindly ensure that the AMA Guide referred 1o in this regulation is the

correct version.
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18, Athough the Act docs not expressly requite the Regulations to be published fon

comment hefore being finally promulgated, woe are of the opinion thad, il the Regulations have
not been publishod for public comment, they should first be publishied for public cormment

pefore being Hinally promulgated.

1. In Central African Borviees (Ply) and Anather v the Ministor of Transpori and
Apothey, Case NO: 32238/2011 (Hovth Gauteng) the court, per Makgoka J, found the
amendiment regulations it was concerned with to be invalid, inler afia, because
(a) the Minister and the agency conceimned failed to comply with their
constitutional obligation 1o ensure procedural faimess in the publication and
promulgation of the Regulations;
(h) the agency failed in its constitutional duty to comply with its duty to facilitate
proper public comment before publishing the Regulations;
{c) the Regulations were not promulgated in a manner consistent with the
Promotion of Administrative Justice Act, 2000(Act No. 3 of 2000) and section
33 of the Constitution of the Republic of South Africa, 1996; and
{d) the Regulations were also not published in at least iwo official languages as
required by section 6(3)(a) of the Constitution. (See paragraphs 29-38,43-44,
51, 57 and 59 and also Gross-Border Road Transport Agency v Central
African Road Services (Pty) Lid and Anocther [2015] ZACC 12 (Case CCT
163/114).

18. We are, of the opinion that the Regulations must also be published in at least two

official languages, as provided for in section 6(3)(a) of the Constitution.



STAATSKOERANT, 17 JULIE 2020 No. 43529

227

10 W b sonutinized o e Fngilsions snt GBS 0 G Dot e i the:

. ) s P T N b Y S T VRTRYY afes ey o Thes S het e
SUgnesiod changes made o The b ot e ar Regulations, we e st the apinion that ihe

. P PRI 5 Aol TN [EEN SN J et
drafi Reoulations are authonsed by scolton S7(D{hY of they Act A copy of he diait amonden

N . o [ BN N L ey Tea
?"'“'UHI'F!HHH’I in aiiochod nereto, el o elecivonde oY will b e e 10 VOUE Do Vi

aactronic mail.

Youvs sinoaratly,

ATF 1 AR ADVES
AP




228 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

CORPENSATION FOR GO ATH

OGN COMPENSATION  FOR WK
PE FULMORARY DISEASE (COPD) FOR THE
FCOMPENSATION PO

SEEATED CHREONIC
JMPENSATION FUND

i
DCCUPATIONAL BLIHRIES AND DISEABES

, 189
The Minister of Employinent and Labour, after consultation with the Compensation Board has,
under section 97 of the Compensation for Occupational Injuries and Diseases Act, 1993 (Act

No. 130 of 1963) made the Regulations in Schedule AL Vhese regulations are published for

public comments only.

Interested and affected parlies are hereby invited to submit written representations on the
proposed Regulations. The aforesaid representations must be marked for the attention of Mr
TH Maphologels and sent by registered post or emailed or hand delivered within 60 days of

publication of this notice to the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Sireet Pretoria
Pretoria 0001

0157

Email addresses: iKinbly Malcoha@@inbour guv.ea or Haory Maphologela@Blubour.aov o



STAATSKOERANT, 17 JULIE 2020 No. 43529 229




230 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

1. DT On Of T0MIs
2. D G OB
3. FPEIITIEIT e D
4. Compensation Benefiis. LD
b, Medical Cosls. RO 3
6. Death Bonetits
7. P0G, oo ARD
. AT FTOCEESING oot 5
1. Definition

In these regulations, a word or expression to which a meaning has been assigned in the
Act or these Regulations shall have the meaning so assigned and,uniess the context

otherwise indicaies—

“Regulations” means the Regulations on Work Related Chronic Obstructive Pulmonary
Dieases (COPL) for the Compensation Fund made under the Compensation for

Occupational Injuries and Diseases Act, 1993;

“Pork-related chronic obstructive pulmonary disease” (COPD) means a
progressive disease of the airways, characterised by an abnormal inflammatory
response and chronic airflow limitation (obstruction) that is irreversible or partially
reversible due to causes and conditions attributable to a particular working
environment. It is associated with lung hyperinflation and systemic effects. The

dominant clinical correlates are chronic bronchitis and emphysema.
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(1) o characierisiic history of progionsive dyspnea aid or chronic cough (withy of

withoui sputuin produciion), =sees spiioinetly chowing evidence of chironic
100G Ummi o(uhmn vy VO
foineactrad 1H minutes aftes

aiiflow limitation. 1This s characierised by o i
ratio < 70% (/‘() g shoit adcting beta 2 agonis
adininisiration of bronchodilator);

(iy & chiot \u&u( it al relationship beiweoin the wotlecrelated  oxposure and e
developmaent of CORDY, (As owdlined in Annexane 1), and

(¢) ai least 15 years of workplace exposure 1o an ageni(s) reporied o give rise 1o
worlk  related COPD, bt 10 years may be considered sufficient it oxposure
levels hav@ E)(—‘en very high. Where particulate oxposure data is available,

lovels =10ma/im” inhalable dust level would be considerad as high.
(2) The diagnosis should be made within 10 years of last exposure o the causative

agent/s.

The medical officers employed by the Compensation Fund will determine
whether the diagnosis of work related COPD was made according to
acceptable medical standards

—~
(o8
pa——

3. Impalrment

(1) Pulmonary impairment will be determined using the lung function tesi‘cs in Table 1
~ post-bronchodilator FFEV, and the treatment of the individual in Tabie 2 fo
calculate the impairment score that equates to the level of permane n‘t disablement

in Table 3,

Table 1: FEV, (post-bronchodilator reading)

Score FEY: % Predicted

0o ’ >80 B T
1 65-79 -

2 - 55-64 )

3 - 45-54

4 <45

*FEV4 % predicted = measured FEV, divided by reference FEV4 x 100

Table 2: Treatment 3 B -

Score | Treatment o S

0 No medication

1 Bronchodilators (short-acting Beta-2 agonists or short-acting anti-
2
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nhaled dlicocotiicosteroids And/On Aniibiotic Traaiment o froquent
exacarbaiions (=3/year)

4 Froatineni for chronic resphiaiony il (o fondg o oxygen
iherapy, veniilatory support)

(2y Whole Faison inpaliment will be detformined, in aceoidanee with ihe latest AMA

suide edition once Maximal Medical improvement (MM has hoean reachod.

A Lompensaition Boenefifs

The compensation benefits pavable in terims of tha Act are:

(1) Paymoent for temporary toial disablement shall be made for as long as such
disablement continues, bui not for a perind exceeding 24 months.

(2) If total impairment score is zero io thiee (i.e. permanent disablement less than
or equal o 30%), permanent disablement shall be determined and a lump sum
shall be paid in terms of the Act.

(3) If total impairment score is more than three (i.e. permanent disablement is

higher than 30%), pension shall be paid in terms of the Act.

5. Medical Costs

(1) Medical costs shall be provided for a period of not more than 24 months from
the date of diagnosis or longer, if in the opinion of the Commissioner, further
medical aid will reduce the extent of the disablement.

(2) Medical costs shall cover the costs of diagnosis of COPD and any nccessary
treatment provided by any health care provider.

(3) The Commissioner shall decide on the need for, the nature and sufficiency of

medical costs to be supplied.

6. Death Benefits

Death benefits payable are:

(1) Reasonable burial expenses shall be paid in terms of Burial Expenses Policy;
and
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Fhic following docuinoniation must be subimitted {0 the Compansation und of ihe

crnoloyer ndividually liable or ihe licensee concorod,

PN

) Dimnployoer's Reporl of on Oeoupational Disease (WL 1)

(a

() Fiet Medical Repori in respoect of an Decupational Disoosc (W.OL 22,

(¢) Notice oi an Occupational Disecase and Claim for Cormpensation (W.OL 4.

(dy boposure History (W.CLHTT0) or an appropriate einplovment history guided by
Annexure 1.

() Progross or Hinal Medical Report in respect of an Occupational Disease (W.C1.26).

() Medical Report detailing the employee's exposures, symptoms, olinical

features and treatment proscribed.

gy An affidavit by the employee it an emiployer cannot be traced ot the employer
will not timcously supply a W.CL.1. (W.CL.30b)

{h) Pulmonary funciion tests confirming diagnosis and final pulmonary function tests

when no further medical improverment is anticipated.

(i) Chest X-ray and radiology reports or other relevant investigaiions, where applicable,

Annexure 1: Agents

and occupations associated wi

th Oceupational COPD™

Agent Oceupation - B
Chemicals, Isocyanates Painters
vapours or gases | Sulphur Dioxide Foundries

Oxides of Nitrogen Chemical processors

Solvents Cleaners, dry cleaners,

personal services
(hairdressers, nail technicians)

Dust

e Mineral dusts

Silica, silicate, coal, asbestos,
hard rock, cement, fibre, glass,
quartz, asphalt

Mine workers, quarry workers, |
construction workers, highway
or tunnel workers, fransport
workers, concrete/cement
manufacturing, foundries,
refractory brick workers, ship
building, pottery workers

4
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| | - Dholooading, panish weorkors
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Wood skt naner woirko
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L distributon clokes, imill workers,
arain woirkors bakers, fortilizon
| manuiacture, food processors,
fainersfaaricaliure, cotton
foxtile wotkors, oo
manuiaciure

1 Colton, giain, wood, aidinsd
CVeriesi e o et b
EGaiicC austs oo, <,n(io|.<,>>-<m..~., oil sy, feo,

Cmiciobints (plani/animal origin

Bidenioal ,

Cadinium

Vanaditnm Meial workaors

Altminiuim i ) ) B
|3

FMan-made mineral fibors.
‘ 7 Ceramic fibers 0 o -
. A Welders, auiomobile industries

Welding wmes, cngine| , 70 oo Ny
: . , (repairs, servicing),  petrol

exhatst, fire sioke, | Y, T e
Complex S , stations, firemen/rescue

environmaental iohacco o l
mixiures v L services,  iransport  workers,

smoke”, pesticides and| U

o agriculture, waitresse

herbicides

B I - (passive smoke).
Health workers, silica  dust-
exposed workers

Adhes:vcn, zubbor pla"*ac,
leather manufacturing, paints,

petroleum, electronics, paintin

Biological agenis | Mycobacterium Tuberculosis

Epoxy resing Optics, Fiber optics, painting,
adhesives

* Exposure must have taken place during and in the course of performing work

8. Claims Processing

(1) The Commissioner shall consider and adjudicate upon the liability of all
claims.

(2) The medical officers employed by the Compensation Fund are responsible for
the medical assessment of a claim and for the confirmation of the
acceptance or rejection of a claim.

T T e
C\ _:7) o m“‘i?ﬁﬂ SO n&:“:—

MR TW NXESI, mMP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: "3 Va2, \ Do yony
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PRETORIA

000

Fen Atfention: G Havey faphofogels (Hamry Mephologela@iabour.gov o)

Dear Mir | ameadi

REGULATIONS QN CORMPENSATION FOR WORIKC-RELATED CHROMIC

ORESTRUCTIVE PUL MONARY DISEASE (COPRD) FOR THE COMPENSSTION
FUNMD BBADE BY THE MINISTER UNDER COMPENSATION FOR

OCCUPATIONAL INJURIES AR DISEASES ACT, 1993 YOUR ERAIL DATED
14 GCTOBER 2019

NTROBUCTION

1. We have been reguesied by the Department of Employment and Labour (“the

Department") to scrutinise, and provide it with a legal opinion on, the drafi regulations
on Compensation for Work-Related Chronic Obsiructive Pulmonary Disease (COPD)
for the Compensation Fund (“the Regulations) that are to be made by the Minister in

terms of section 97 of the Compensation for Occupational Injuries and Discases Act,

1993 (Act No. 130 of 1993 ("the Act”).

2. We have scrutinised the Regulations and have, where we found errors and
matiers of concern, made suggested amendments directly in the text of the
Regulations and cormments for the Department’s s consideration. However, we note
that there are some aspecis of the Regulations which are of a scientific nature and as

such we leave those scientific aspects to the Depariment’s relevant personnel with
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ihe Regulation:,

A, Reatdations T provides or e dofinition of some of e words tsed iy the

Regulations. We have made soine suggested aunendinents in regulation 1 jor the
Dapartment's consideration.

Lol Rogulation =

4. in terms of reguiation 2, the chirenic abstructive pulmonany disease must bo
disngnosed by a medical practitioner. It also states that the diagnosis must boe made
within 10 yesis of the last exposure to the causaiive agents and that the Medical
Officers employed by the Compensation | und ("the Fund”) musi determine whether

the diagnosis was imade according to the acceptable medical standards.

Al Regulation 3

) In terms of regulation 3 pulmonary impairment must be deterimined using fung
function tests set out in Table 1 and Table 2 provided for in that regulation.
Regulation 3 also refers 1o Table 3 which purportedly reflects the level of score
according to which permanent disablement must be calculated. We wish {o point out
that there is no Table 3 either under regulation 3 or anywhere in the Regulations

themselves. The Department should therefore rectify this.

Ad Regulation 4

B, Regulation 4 deals with the compensation benefits payable in terms of the
Act, It states, amongst other things, that payment of temporary total disablement
must be made for as longs as the disablement continues but nor for a period
exceeding 24 months, and if the total impairment score is zero to three, permanent

disablement must be determined and a lump sum must be paid.
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care provider,

5 Regulaton 6 deals with the payinent of death bonefile. 1t siates that

remsonable burial expenses must be paid in ferms of a Bural b xpenses Policy and
s Folivy o

that a window's and dependent’s pension must be payable, where applicable, if the

eiployee dies s roosult of workerelaied chronic ohstictive pulionary disease.
A Begulation ¥

9 Regulation 7 deals with the repotting of the occupational discase to the “und
and the documents that must be submiited which include, amongst other things, the
employer's report of an occupational disease (W.CL. 1), the first medical report in
respect of an occupational disease (W.CL.22) and the notice of an occupational

disease and the claim for compensation (W.CL.14).
Ad Regulation B

10. Regulation 8 deals with the processing of claims and states that the
Commissioner must consider and adjudicate upon the liability of all claims. It states
further that the Medical Officers employed by the Fund are responsible for the
medical assessment of a claim and for the confirmation of the acceptance or

rejection of a claim.
MINISTER'S POWER TO MAKE REGULATIONS
14. Interms of section 97 of the Act the Minister is empowered to make

regulations in respect of the matters provided for in that section, Section 87 of the Act

states as follows:
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(i)

(1)
{h)

Frer Teintisicn niay' nake reodaiionis, S0 cnasuliodion with the

iher place of meolingg and the procodin O o Ho iolfowed ai iy
mealing of the Director-Gencral andd assossors or o (km'y
prngeeding: i ienios of s Ach wilh vwwhicli the assessors ore
concernad, oF af any vestigalion i icinss of ihis Act:
subyeci  lo section 76, the foes pavaile o inodical
praciiiioners oF chirOpIacions In 1especi of srivicos rendered
in terms of this Acl;

ihe procedure o be Tollowed in paving assossmomns ond
fines fo the Dircctor-Gieneral,

the porsens o whom, the places where and tho manner in
which payiont of assessments in lerms of ihis Aot shioll be
made;

the determinalion of the amount and the conditions and
manner of pavinent of benefifs {0 assossors oF classes of
ABROSSOIS,

the disposal of moneys payable 0 tenns of this Act to iy
parson other than the Director-General and not claimad
within the prescribed period by the person entitled thereto:
any matier which shall or mey be presceibed by
regulation in terms of this Act; '
any other meaiter, whethoer or ot connected with any
matter mentioned in paragraphs (a) to (g), which he n;‘e;{y
deermn necessary vy expedient 10 prescribe in ordes fo
further the objects ang purposes of this Act,

(2) Different regulations may be made under subsection (1) in
respect of different classes of employers and employees and of different
areas, and the Minister may, afler consultation with the Board, in respect
thereof differentiate in such manner as he or she may deem expedient.
3 Any person who coniravenes or fafls o comply with any

reguilation made undsi subsection (1) shall be guilty of an offence and liable

on conviction to a fine, or imprisonment for a period Not exceeding six

months.”.

15, Chronic obstructive pulmonary disease, of which the Regulations are

concerned with and the compensation thereof, is listed in #em 2.1.9 in Schedule 3 of

the Act. ltems 1, 2, 3 and 4 of Schedule 3 of the Act read as follows:

Schedule 3 deals with the List of Occupational Diseases which depicis

diseases that are occupational and compensable on the benefits of an

explicit presumption referred to in terms of section 66 of the

Compensation for Ocoupational injuries and Discases Act, 1993,
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ANt
Fhe Vist of Quenoationad Disoaces appoended 1o this wnendoed
Sehedule 3 shall suparseas the st of disenses gwentioned i ihe first
colinn of Schodule 3 interms of 65 (a) of the Cormpensation for

Oceupational juries and Discases Act, 18937,

16, Since the Regulations are concerned with the chionic obsiructive pulmonary
disease which is provided for in the Schedule 5o the Act and the compensation in
respect of chronic obstructive pulmonary diseases, it secms that the Regulations
under consideration fit within the purview of section 97(1)(g) and (h), which
empowers the Minister to make regulations. Accordingly, wo are of the view that the

Minister has the requisile authority to make the Regulations,
COMPLIANCE WITH PRESCRIBED STATUTORY PROCEDURE

18. We note that the Act does not prescribe any particular process 1o be adhered
to during the making of regulations. However, insofar as the Regulations will have an
impact on people’s rights, it is imperative that a fair process must be followed in

making the Regulations. In Minister of Health & another v New Clicks SA (Piy) Lid &

others' the CC siated the following:

"Standards of faimess called for in respect of law-making by legislative
administrative action are different o standards of fairness called for in cases
involving adjudication or administrative decisions such as licensing enguiries
and the like where individual interests are at stake and decisions affecting
particular individuals have to be taken. An individual needs to know the
concerns of the administrator and to be given an opporiunity of answering
those concemns. The decisions may depend on particular facts and may
sometimes involve disputes of fact that have to be resolved 2

[2006] JOL 15636 (CC) ("New Clicks™.
ibid at para 153.
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14 urihermore, the Deparlment’s attention is drawn 1o the fact that, in terms of
secion 6(3) of the Constitution of the Republic of South Africa, 1290, the draf
Regulations snust be published in al least wo official languages and non-compliance
withs this reauirerent inay result i the Regulations being invalid. in Central African
Soervices (IMy) Cross-Border Road Transport Agency v Central African Road Services
(Pty) Limited and another v 1he Minister of Transport and Another Case No:
322382011 (North Gauteng) the High Courd found the amendment regutations
promiudgated by the Minister of Transport in terms of section 51 of the Cross-Border
Road Transport Act invalid. The regulations had the effect of increasing the permit
fees payable to the Cross-Border Road Transport Agency ("Agency”) by cross-border
road transport operators by a substantial amount. The court made, amongst other
things, the following findings: The regulations were published only in English,
conirary to the constitutional requirement that laws must be promulgated in two
official languages; the right to procedural fairness in the publication and promulgation
of the reguiations had been violated; proper consuliation on the taniff increases had
not taken place; and the Agency's board had failed to apply iis mind to the draft
regulations. The High Courl granted an order, inter alia, in ithe following terms:

(a) The Regulations were published in a manner inconsistent with s 6(3)

of the Constitution.

S bW

Ibid at para 164.
Ibid at para 156.
Ibid at para 157.
The High Court's judgment was subsequently confirmed by the Constitutional Courtin Central
African Services (Pty) Cross-Border Road Transport Agency v Central African Road Services
(Pty) Limited and another [2015] JOL 33212 (CC).
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20 Subject to our comments above and the suggested amendmonts on the toxt
we are satisfiod that the provisions of the Regulations are consistent with the Act, the
Constittution of the Republic of South Africa, 1896, and coniorm to the legislative

drafting form and style,

21. We attach hereto a soft copy of the Regulations incorporating our suggested

amendmeris for your consideration.

Yours sincerely

EAR THE OFFICE OF THE GRIEF/STATE LAW ADVISER
S RAMAILA/ J NURSE/ B AKHENE-GADINI
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COMPERSATION OB GCCUPATIONAL INJURIES AN DISEASES ACT, 1003
(ACT RO, 130 OF 1993)

REGUE ATIONS ORN PULMONARY TUBERCUNOSIS IN HEALTH WORKERS FOR
THE COMPENSATION FUND MADE UNDER THE COMPENSATION FOR
GCCUPATIONAL INSURIES AND DMSEASES ACT, 1993

The Minister of Employment and Labour, after consuliation with the Compensation
Board has, under section 97 of the Compensation for Gccupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993) made the Regulations in Schedule A,

These regulations are published for public comments only.

Interested and affected parties are hereby invited to submit written representations
on the proposed Regulations. The aforesaid representations must be marked for the
attention of My TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice io the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimbly. Makqoba@plaboui.gov.za or Harv.Maonologela@labou . gov.za
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7 raiers to the growing oi inicrooiganioms, dnone colls, or other living

mation in o specially prepared nuirient imeditim cotdrolled condition,

b EVETE/EE retors to a lesh used for rapid borcidosis diagnosias

il rapid antibiotic sensitivity. 1t deiects mycobacierium tubercidosis and also
ideniifios resistance o Rifampicin in less than 2 houwrs

“Imeans a variety of tesis that chock how well the lungs

“lung funetioy
are functioning, using instrumoents o test the volume, capacity and ernptying
of the lungs,

—35

“mycobacterivm tuberculosis” means a certain type of bacteria that have a
tendency to affect mostly the lungs, but can affect other parts of the body;
“occupational pulmoenary tuberculosis (PTB)” means an infeclious

disease caused by mycobacterium tuberculosis in the workplace;
“mulmonary” means lungs;
*sulmonary tuberculosis” means an infectious disease caused by
mycobacterium tuberculosis which affects the lungs;

“racliology” means a science dealing with Xrays and other high energy
radiation used to detect abnorrmalities in the body;
“ Regulations” means the Regulations on Pulmonary Tuberculosis in Health
Workers for the Compensation Fund made under the Compensation for

Occupational Injuries and Diseases Act, 1993,

“Rifampicin” means one of the drugs used to treat tuberculosis.
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The dlaunosis o occtipaidonal pulmoray Tnberciiosis shall be

(d)

()

miado

by o inodical practiioner vased oicihe joltowing:

dofipdiive diaonogsis by isolation of inveobacicnurn tidercidonis;

by infcroscopy and culttie of soutin or hody Tluids o Hesue;

prostmptive diagnosis can be entablishod witl

(Y o positive sputtun smear and 2 relevant clinical or
radiological picture;

(i) iwo posiiive spuilinm smears; or

(iil) a positive GeneXpert MTB/RIF

Provided: it it is impossible 1o isolate mycobacierium

tuberculosis using microscopy or bacierial culture, other

acceptable diagnostic techniques may be used;

a chronological relationship between the work-related exposure

and the development of occupational pulmonary tuberculosis;

a presumed exposure io occupational pulmonary tuberculosis

bacilli in working environmenis where cases of active

occupational pulmonary tuberculosis are found or as a result of

analysis or testing of infected body tissues or fluids.

The medical officers employed by the Compensation Fund shall

determine whether the diagnosis of occupational pulmonary

tuberculosis as made according to acceptable medical standards.
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() npairmoent as a result of pulimonary wiberculosia o complications
arlsing from anti-tuberculosic inedication adiministored o the employea
will be assessed i accorasnce with best praciices tsing the criteria for

rating permaneit impairment under the latest Amorican Medical
Association Cugide.

(%) An employee must be submit to the Compensation Fund o Hinal
Medical Repoit in respect of an Occupational Disease (W.CL.26) when
the employee’s condition has reached maximum medical improvement
and the repoit should clearly indicate if the employee has been
compliant and has completed treatment.

(4)  An employee must be submit to the Compensation Fund a recent lung
function tests done six months {o one-year posi completion of
occupational pulmonary tuberculosis treatment.

(5) If the first lung function test post 6 months is abnormal, second lung
function test after 12 months of freatment shall be used to determine

permanent disablement.

4, Compensation Benefits

The compensation benefits payable according to the Act are as follows:
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payinehi ior peimanoent disablemnoent which shall bhornede, whore

applicable, and whon o Vinel Medical Pepoti io receivedon conditior
ihai
(i) the Final Medical Report and lung funciion test (in the case of

1

pulmonay wiberculosis) must be submitted at least 6 months
ard no later than 12 months alter completion of treatmoent of
tuberculosios or sooner if the treating medical practifioner
considers no further improvemernt is anticipaied; and

(i) where the lung function tests result done 6 months’ post
tuberculosis treatment, show abnormality, second lung function
tests taken at 12 monihs’ post ireatment will be used to assess
permanent disablement;

it total impairment score is zeio to three (i.e. permanent disablement is

less than or equal to 30%), permanent disablement shall be

determined and a lump sum shall be paid in terms of the Act; and

if fotal impairment score is more than three (i.e. permanent

disablement is higher than 30%), pension shall be paid in terms of the

Act.
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{(“) Fhe medical cosis shall cover the diaghosis of tubeirculosis and any
necessary oatinent for the wbarculosis provided by any healih core
provider,

(3)  The commissioner shall decide on the need for, the nature and

sufficiency of inedical costs 1o be supplicd.

6, Death Benefits
Deaih benefiis payable are as follows:
(a) Reasonable burial expenses shall be paid in terms of a Burial
Expenses Policy; and
(b)  Spouse and dependent’s pensions shall be payable, where applicable,
if the employee dies as a result of occupational pulmonary

tuberculosis.

7. Reporting
The following documentation must be submitied to the Compensation Fund,
the employer individually liable, or the licensee concerned:
(a)  Employer's Report of an Occupational Disease (W.CL.1);
(b)  Notice of an Occupational Disease and Claim for Compensation

(W.CL.14);
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envirornnenial hygicne assessmento including ibereulosis quoestionnaire
and checkdich Subimit tuborculosis quesiionnaire and choeck lisi

(e)  Firsi Medical Repoti in respect of an Occupational Discase (W.CL, 22);

(1) laboratory resulis demonstrating mycobacierium tuberctdosis;

() supporting documentation relating 1o he assessment of impairment of
the employee including, chest x-rays; radiology reporis; lung function
iesls (which include pre- and post-administration of a bronchodilator);
hearing function tests and nerve conduction studies;

(h)  for each consuliation, a Progress/tinal Medical Report (W.CL. 26);

(i) Progress/i-inal Medical Report in respect of an Occupational Disease
(W.CIL..26) when the employee’s condition has reached maximum
medical improvement and the report should clearly indicate if the
employee has been compliant and has completed treatment and the
report must be accompanied by the recent lung function tests done six
imonths to one-year post completion of occupational pulmonary
tuberculosis treatment; and

(j)  incase of death, a death certificate and a BI-1663 (notification of death),

ora death certificate accompanied by a detailed medical report on a

practice letterhead, on the cause of death..
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O PULMONARY TUBERGULDS

e

LEGAL OPINMORN: REGULATIONS
HEALTH WORKERS FOR THE COMPENSATION FUND MADE BY THE
MINISTER UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES
ARD DISEASES ACT, 1893

INTRODUCTION

1. The Offica of the Chisll State Law Adviser has been reguested by the
Diepariment of Employment and Labour ("Department”}, to consider the draft
Regulations on Pulmonary Tuberculosis in Health Workers for the Compensation
Fund, made by the Minister under the Compensaiion for Ocoupationsl Injuries and
Disenses Act, 1903 ("draft Regulations"”), in ferme of section 97 of the Compensation
for Ocsupational Injuriss and Dissases Act, 1993 (Aot No. 130 of 1883) ("Act).

2. The Act provides for compsnsation for disablement caused by ocoupstional
injuries or disesses sustained or contracted by employees in the vourae of thelr

employmerit, or for death resufting from such injuriss or diseases.
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the: course of bla or her employment; or

{t) that the employee has contracied o discase offer than & diseaso
confomplated in paragraph () and ihat such disease has srisen ouf of
and in the course of his or her cmployment.”.

4, Sactiots 97 of ihe Aot erapowers tho Minister to make regulation

_...5,,
o

SH G

consuliation with the Componsation Board, in respect of corfain sj;pm_::;f;mi

maiters, Saction 97 provides as follows:

" Reguaticns

87, {1) The Minister may make regulations, after consultation
with the Board, regarding- -

(z) the place of meetlng and ithe procedure o be followed ot any meeting
of the Director-General and assessors or at any proceedings in terms
of this Act with which the assessors are concemed, or at an 1%
investigation in terins of this Act;

(h) subject (o section 76, the fees payable to medical praciitioners or
chiropractors in respect of services rendered in terms of this Act;

{c) the procedure fo be followed in paying assessments and fines (o the
Director-General,

(t) the persons io whom, the places where and the manner in which
payment of assessments in terms of this Act shall be made;

(e) the determinaiion of the amount and the conditions and manner of
payment of benefils {0 assessors or classes of assessors;

th] the disposal of moneys payable in terms of this Act o any person
other than the Director-General and not claimed within the prescribed
period by the person entitled thereio;

(9) any matter which shall or may be prescribed by regulation in terms of
this Act;

(f1) any other matter, whether or not connected with any matter
mentioned In paragraphs (a) to (g), which he may deem necessary or
expedient to prescribe in order to further the objects and purposes of
this Act.

(2)  Different regulations may be made under

subsection (1) in respect of different classes of employers and employees

and of different areas, and the Minister may, after consultation with the Board,

in respect thereof differentiate in such manner as he or she may deem

‘
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6. The drail Regilations seeld o provide for compansation related 1o pulimonagy

tuhereulosio b health cwe workers, This diseasa Is referied 1o i Schadude 3 o e
Act as ibercuosis of the lung which s the same as pulimonary wiboroulosis an
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ihorefore this discase falls within the ambit of saction 65(1)a).

7. The Minisler's powst 1o make the regulations is a public power that must be
axercised subject to the Constituiion of the Republic of South Africa, 1996
{("Constitution") and the law. In exercising such public power, the Minister is thus
required to comply with the principle of legality. This means that the Minister can
only exercise the powers to malke regulations within the parameters of the Act and

the Constitution.

7.1, In Fedsure Life Assurance Lid and Others v Greater Johanneshurg
Transitional Metropolitan Council and Others?, the Censtifutional Court stated the

following in paragraph 56 of the judgment regarding the principle of legality:

"F9]  Itis @ fundamenial principle of the rule of law, recognired widely, that
the exercise of public power is only legitimate where lawiul. The rufe
of law — io the exient at least that il expresses the principle of legality
—is generally understood to be a fundamental principle of =
constitutional fav." (footnote omitled)

Presumption reyarding ceuse of cccupational disease

66. if an employee who has confracted an occupational disease was employed in any
work meniioned in Schedule 3 in respect of that disease, it shall be presumed, unless the contrary is
proved, that such disease arose out of and in the course of his employment.

? 1698 (12) BCLR 1458 (CC) (*Fedsure”).
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Suciety of Souih Africa and offiors: New Clictes South Alrice (88y) imited v Ministor
of Heallty and another: Tshabatalo-Msimang NO and anothes? whare the sour!
examined s scope of he Ministers powers In promulgating tegulations undey he
Miedicines and Related Substances Act, 1065 (Act No. 1077 o 1965),

7.4 The Suprome Court of Aopeal held thal the regulations which in essones
providad for & pricing sysiem that defined and controlled tho single exil price of
raanufacturers and for a dispensing few, woent beyond the powers that were provided
for in the Act. Another problem with the regulations was the fact that while the Act
required that the regulations should presciibe the method of publication of the single
exit price; these powers were delegated to the Minister or the Director-General. The

regulations consequently failed the legality test on many fundamental aspects.

7.5  All regulations must therefore be drafied in compliance with the principle of

legality, failing which the regulations may be deciared as invalid.

7.6 The Constitutional Court has stated that "it is an important principle of the rule
of law that rules be siated in a clear and accessible manner”.* This principle was
demonstrated in the case of Investigating Direclorate: Serious Economic Offences
and Others v Hyundai Motor Disiributors (Ply) Lid and Others: In Re Hyundai Motor
Distributors (Ply) Lid and Others v Smit NO and Others®, where the Constifuiional
Court pointed out that "the Legislature is under a duty io pass legislation that is
reasonably clear and precise, enabling citizens and officials o understand what is

expected of them".

<«

543/2004) [2004] ZASCA 122 (20 Decernber 2004).
Dawood and another v Minister of Home Affairs and Others; Shalabi and another v Minister of Home
Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (ce).

2001 (1) $A 545 (CC) at para 24,
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& aothnd T ae Costlinfiona? ot held as follows:

- egulation 1i(5) was chinllonged ot ihe basis i i s viagne ad
dogs ot conforn (o (e principle of logality, e docirie of
vaLUenass 15 one of “the principlos of comros b thet weas tlaverfopson!
by sourts {o regulsie the oxoycise of public sovwer. As poiied ot
pr(wmmly, ihe exercise of public power 1s now regedated by the
Constitution which is the supreme law. The doctring of vagueness it
founded oi ihe rule of law, which, as pointed oui parlier, is g
foundational value of our constifulional democracy. i roc it reguires that
laws must be writfen in a clear and accessible manner. Whal s is
required s reasonable ceriainty and not perfect Jucidity. Hm doctrineg
of vagueness toes nof requirg absolule certainty of [ laws. 7[19 Isw '
st indicale with ra%ongﬁble certainty 1o those who sre bound by i
whal is required of them so thei they may requlate their f"umducz’
accordingly. The docline of vaguensss must recognise the role of
government o further legitimate social and economic objectives and
should pot be used unduly io impede or prevent the furtherance of

such objectives.”. (Owr undedining)

7.8 Regulations musl therefore be drafled in such a mannier that is clear and
understandable. 1t should not be vaguo and it must be undersisndable 1o those to

which it applies.

8. When making regulations vnder the Act, the Minister must comply with the
Constitution and the empowering provision, which is section 97 of the Act. it appeats
that the power of the Minister to make regulations relating 1o compensation related (o
pulmonary tuberculosis in health care workers is not explicilly stated in section

97{1)(a) fo (i) of the Act.

8.1 However, section 97(1)(g) provides that the Minister may make regulations,
after consultation with the Board, regarding any maiter which shall or may be
prescribed by regulations in terms of the Act. In addition, section 97(1)(h) provides
that the Minister may make regulations, after consultation with the Board, regarding
any other matter, whether or not connected with any raatter mentioned in paragraphs
(a) 1o (g), which he may deem necessary or expedient {0 prescribe in order to further

6 2006 {3) SA 247 (CO).
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Stative that this proviston “cannot senpowir o aaking of veGidations wiik

) widden

e prionse and objoct of the prosent Act o which e i contliol sherowith®,

3.9 Thorivion thus advises that such donomsl provisions aee porely ancillary or
incidenial fo the prarposs of the Act, ey astnorisae the provision of subsidioey
nanans of caying into efioct what is already enactad in the Aat itsall, and do not

allow aticinpts o widen the puiposas of the Aol o add new s different mcans of

garrying thein oul, of o depsa fromn o change its nbjeciives

8.4 As e avidenced from the long title of the Act, the oblert and puposc of

ihe Act s 1o provide for compensation for disablement caused by occuputional

injuries or diseases sustained or contracted by employess In the course of their
ermployment, or for compensalion in the case of death resuling from such

injuries or discases,

8.5 The draft Regulations concern the scops of compensation for
occupational diseases. In terms of seciion a7(1)(g) of the Act read with section
65(1)(a) of the Act, the Minister may make regulations, after consuliation with
the Board, i it is provad o the satisfaction of the Director-General that the
employee has contracted a disease mentioned in Schedule 3 to the Act and

that such disease has arisen out of and in the course of his or her employment,

8.6 Considering the subject maiter of the drafi Regulations, we are of the
view that sections 97(1)(g) and (h) and 85(1)(a) of the Act are the appropriate
provisions which empower the Minister to make the reguiations,

9, We now turn to deal with the draft Reguiations as setout in the Schedule.
We have suggested track changes with regards to the drafting style and form of the
draft Regulations. This is done in order to align the draft Regulations with common

legislative drafting style and form.

2003 (3} ALL SA 248 (SCA).
Thomton, Legisfative Drafting at page 342.
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that thoy apponr in alphaboeiicn] ordet.

0.2 We nole that the Dopatimont has defined "Gon XpactVT THAUC however,
upon researching the e we note that no such o aidsis i any modical aeadomia
which wa bave considered in conducting our research. boihe tead of the diraft

5

Regulations the Depariment uses the term "GeneXpert MEBVIRIE" which appears (o
be the correct medical ierin. The Departmont is requesied 1o confirm s intention as
i which term is correct and fo sunend this definition in clauso 1 of the draft

Ragulations.

0.3 The Depariment has defined occupational pulmonary tuberculosis as follows:
"occupational pulmonary tuberculosis” (PTB) means an infectious disease caused by
mycobacterium tuberculosis in the worlplace”. We have noted that the Depariment
uses ocoupational pulmonary tubserculosis and PTB interchangesbly in the drafi
Regulations. According to Thornton, a definition should define ane word or
expression only”. The Department is advisad to clarify in the draft Regulations which
exprassion it wishes to use. I the Department wishes 10 use PTEH in the draft
Requlations, then this needs to be defined. Upon further perusal of the Act we noted
that the Act refers o tuberculosis of the lung and bovine tberculosis in Schedule 3,
however there is no specific reference 1o pulmonary tuberculosiz; occupational
pulmonary tuberculosis or Ti3 as an abbreviation for uberculosis. We also note that
in the draft Regulations, the Depariment refers interchangeably o occupational PTB,
T8, pulmonary TB, wberculosis and occupational pulmonary tuberculosis. 1t appesrs
that all these terms are referring to the same thing which, in the context of these draft
Regulations is an infectious disease caused by mycobadierium tuberculosis which
affects lungs, coniracted by an employee, which has arisen out of and in the course

of his or her employment.

Thornton, Legfsfative Drafting at page 151.
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0.5 Clasass
occnpational pulmonasty Wwberculosis and the various ways i which such » diagnosis
cen be made. We have suggested thal paragraph (¢ be divided indo subparagranhs
S
¢

to make the Fegulations more reador friendly, however iFihis deas not correctly

reflect the Depariment’s iniendion then this may bo ignored.
Ad clause 3 of the deaft Regulations: hinpaiomernd

9.6 Glause 3 of the drafi Regulaiions seeks io provide Tor the manner in which

pulmonary function impairment shall be determined and assessed.

9.7 We note thai sub-reguiaiion (3) does not read correcily as it does not
stipulate if the Final Medical Report needs to be submitied. If the Department
requires the submission of the Final Medical Report in respect of an Ocoupational
Disease, then this needs o be clearly stated. [n addition it needs o be stated in this
regulation who is reguired to submit the report and 1o whom the report should be

submitted.

9.8 Sub-regulation (3) also makes reference to lung function tests. If the
Department requires that these tests nesd io be submitied, then this must be clearly
stated in the drafi Regulations and the details regarding who must submit the tests
and to whom the tests should be submitied, must be contained thereto.

According to Thomton at page 146, "An extending definition stipulates fpr the defined term a meaning
that In some respect goes beyond the meaning or meanings conveyed in common usage by the term.
Such a definition usually adds to the conventional meaning an elernent of assigned meaning”.
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00 Cleosa b ool ihe drafl Begulations seeks o provido oy the modicoal costs that
will e provided #ftel o diagnosis of whorcwosis, I eub-regilation (2) we have
suggested e nseriion of the words "or the wborculosis™ 1o narrow the ambil for

which modical coste will be paid,

A clanss § of the drafl Begulafios: Death Blenefits
0.1 Cleuse 8 of the draft Regulations seels 1o provide for death benefits pavable
in terms of & Purial Expenses Policy and where the employee dies as a resuli of

tuberculosis, widow's and dependent’s penisions will be payabie.
Ad clause 7 of the draft Regulation: Repoiting

0.12  Clause 7 of the draft Regulations seeks 1o provide for the documentation that
musi be submitted to the Compensation Fund, the employer, individual fiable, or the

licensee concernad.

8.13  We nole that paragraph (df) does not read correclly as it does not stipulate if
the tuberculosis questionnaire and checklist needs to be submitied.  We have

suggested a redraft of the paragraph for the Department’s consideration,
Ad clause 8 of the draft Regulations: Claims Processing

0.14 Cilause 8 of the draft Regulations seeks to provide for the considaration and
adjudication of all claims by the Commissioner and it makes provision for medical
officers employed by the Compensation Fund to be responsible for medical
assessments of claims and confirmation of acceptance or rejection of claims. We
have suggested minor drafting amendments to clause 8 of the draft Regulations.
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11. Iy light of the above discussion, we covey of the view sl ihe Winistes has the
Fequisite suthority fo rake the Regilations under consideration. Subject io oy

)

suggested anendments mede ditectly in the foxi of the dinft Regulations, we aie of
the view thet the draft Regulations s in order and conforms 10 e form and style of

loglstative drafting,
P We attacherd horeto & copy of the draft Hegulations with: traclk changes

incorporating our suggested amendments for your i consideration,

Yours ,lrme‘miy

)) G 4

FOR THEE Q)FFEL‘?%T OF THE CHIEF STATE LAW ADVISER
8, GOVENDER / §. WILLIAMS / 1. HERCULES
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{4071 WO 130 GF 1983)

REGULATIONGS ON  OCCUPATIONAI. PUL E\fn@NA{}? f TUBERCULOSIS
Aww@ﬁm?rﬂ WITH SILICA DUST EXPOSURE FOR THE COMPENSATION

FUND MADEUNDER HHE COMPERNSATION FOR OCCUPATIONAL INJURIES
AN?, INSEASES ACT, 1993

The Minister of zmployment and |.abour, after consuliation with the Compensation
Board has, under section 97 of ihe Compensation for Occupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993 made the Regulations in Schedule A.

These regulations are published for public comments only.

Interested and affected pariies are hereby invited to submit written representations
n the proposed Regulations. The aforesaid represeniations must be marked for the
attention of Mr TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice o the following addresses:

Compensation Fund OR PO Box 955
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kinibly Mokaoba@labow gov, 7 or Fany.iviapholovela@labour. gov.ze
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mycobacteriuim Tuberculosis and resistance to Rifampicin in loss thain 2
hours:

“lung funetion teste (1FT)7 means several iests used o test the funciional
ability of the lungs;

“mycobacterium wberculosis (WYBY” means a certain type of bacteria;

“oceupational pulmenary tuberculosis (OPTB)" means an infectious

disease caused by mycobacierium tuberculosis in the workplace;
“pulmonary” means lungs,;

"pulmonary tuberculosis” means an infectious disease caused by

mycobacterium tuberculosis affecting the lungs;

“oulmonary tuberculosis associated with crystalline silica dust exposure”
means an occupational disease caused by Mycobacterium tuberculosis in
employees who have been exposed to crystalline silica dust in the werkplace;
“radiology” means a science dealing with X-rays and other high energy

radiation used to detect abnormalities in the body;

“rifampicin”’ means one of the drugs used to treat tuberculosis,
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(1) The dingnosis of occupational pulmonaiy tuberculosis shall be made
by & medical practitionor basad o the following:

(1) isolation of mycobactorivin inharculosis by culture of spuitrm or
hody fluids or fissue,

() a positive sputum smear and arelevant clinical/ radiological
picture;

(c) two positive sputum smears, or a positive GeneXpert MTB/RIL;

(d)  three negative sputuin smears and a relevant clinical,
radiological picture and a response fo tuberculosis treatment; or

(e)  other acceptable diagnostic techniques if it is impossible to
isolate mycobacterium tuberculosis using microscopy or
bacterial culture, may be used.

(?)  The medical officers employed by the Compensation Fund shall
determine if diagnosis of occupational pulmonary tuberculoses was
made according to acceptable medical standards.

(3) Pulmonary Tuberculosis associated with crystalline silica dust exposure
shall be presumed to be work-related:
(a) if the affected employee has silicosis attributable o silica dust

exposure (silico-tuberculosis);

&
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() ihe dovelopment of ocetibational pulinoiary tuborctdosis inust
be within 12 monthe from the st oxpostre daie,

{cd) i clabmant had 16 vears of silica exposiie rogardloss of

cinployment and radiological silicosis.
(4 The developinent of iuboreulosis musi be within 12 monihs from the

last exposure daie.

4. Impalvment
(1) Pulmonary function impairment shall be determined based on the .ung
Function Test done in accordance with the regulations on pulmonary

{ubercuosis.

(7)  Impairment as a result of pulmonary tuberculosis, or complications
arising from anti-tuberculosis medication administered to the employee,
shall be assessed in accordance with best practices using the latest
American Medical Association Guide criteria for rating permanent

impairment due to pulmonary dysfunction,

4. Compensation Benefits

The compensation benefits payable according to the Act are as follows:
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permainent disabloment widch chiall be assessod, where applicable,

and owhon o final iedicel repoit in eceivea Tho final medical repoii

and lung funciion test st be subidiied of least 6 months and no late
than 12 months after completion of teatiment of iubarculosia or sooney
i the ireating medical practiionar considers no further inprovement is
anticipated. I the first lnng function test post 6 months s abnormal,
second lung function test after 12 months of treatmoent will be used o
determine permancnt disablement,

it iotal impainnent score is zero to three (i.e. permanent disablement
less than or equal to 30%), permanent disablement shall be
determined and a lump sum shall be paid in terms of the Act.

if total impairment score is more than three (iLe. permanent

disablernent is higher than 30%), pension shall be paid in terms of the

Act.

5, Medical Costs

(1)

Medical costs shall be provided for a period of not more than 24
months from the date of diagnosis or longer, if in the opinion of the
Commissioner further medical costs will reduce the degree of the

disablement.
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(3)  The Comimissionen shall decide on the need ior, tha natnre and

sutiicioney of iedical cosia o be anppliod for ine puhnonay

mberculosia.

G Beath Benotifs

Death benefits payable are as follows:
() reasonable burial expenses shall be paid in terms of Durial | xpenses

Policy; and

(b)  widow's and dependent's pensions shall be payable, where applicable,

if the employee dies as a result of occupational tuberculosis related to

silica exposure.

7. Reporting
The following documentation must be submitted to the compensation commissioner
or the employer or individual liable or the licensee concerned:
(2)
(b)

Employer's Report of an Occupational Disease (W.CL..1);
Notice of Qccupational Diseases and claim for compensation (W.C.

L14);
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Fxpostre History (W.CE T10) - there should be o cleays history of

[

occupaional exposure o an appiopriaic caployiaent history and iisk

assossinents o rosulie of chviroimenial hyoleno assassiments,

First Medical Boport detailing the eraplovec’s occupationast disease
(W.CL.22);

Madical Report detailing the employed’s sympioms and clinical
features;

The laboratory results demonstrating mycobacterivim tuberculosis,
Choest x-rays and radiological reports;

Progress or Final Medical Report (W.CL.26) in respect of occupational
disease and lung function test must be submitted at least 6 months and
no later than 12 months after completion of treatment of tuberculosis or
sooner if the treating medical practitioner considers no further
improvernent is anticipated,; and

In case of death, a death certificate and a BI1663 (notification of death)
should be submitted. Alternatively, a death certificate accompanied by
a detailed medical report on a practice letterhead on the cause of death

should be submitted.
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LEGAL OPINION: REGULATIONS ON PULMONARY TUBERCULOSIS
ASSOCIATED WITH SHICA DUST EBEXPOSURE FOR THE
COMPENSATION FUND MADE BY THE MINIETER UNDER THE
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT,

1603
INTRODUCTIORN
1. The Oifice of the Chief State Law Adviser has besn requested by the

Dapartment of Employment and Labour ("Dapartment”), to consider the draft
Regulaiions on Pulmonary Tuberculosis in Heaith Workers for the Compensation
Fund, made by the Minister under the Compensaiion for Occupational Injuries and
Diseases Act, 1993 ("draft Regulations”), in terms of section 97 of the Compsnsation
for Occupational injuries and Diseases Act, 1803 (Act No. 130 of 1493) ("Act”).
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Gh, {1) Stbject 1o e provisions of s Chaptor, an amployas

shafl be entitted fo il compensation provided foi and prosciibad i s Act i
it is proved fo the satisfaction of the Director-Ganoral

()

(h)

that the employes has contracted & disease montioned i the first
coltnn of Schedule 3 and thet such disease hasa arfecrn oul of and in
the course of his or her employment; or

that the crployee has confracted a disease other than & discase
corfemplated in paragraph () and el such disease has arisen out of
andd in the course of Bis or her einplaymoent.”.

4, Section 97 of the Act empowers the Minister to make regulations, alter

consuitation with the Compensation Board, i respect of certain speciiied

matlers. Section 97 provides as follows:

“Regulations

97, {1) The Minister may make requlations, after consultation

with the Board, regarding- -

(a)

()
(c)
(d)
(e)
(1)

(9)
(h)

the place of meeting and the procedure o be folfowed at any meeting
of the Director-General and assessors or at any proceadings in terms
of this Act with which the assessors are conceimed, or at any
investigation in terms of this Act;

subject to section 76, the fees payable fo medical practitioners or
chiropraciors in respect of services rendered in terms of this Acl;

the procedure to be followed in paying assessments and fines fo the
Director-General;

the persons to whom, the places where and the manner in which
payment of assessments in terms of this Act shall be mads;

the determination of the amoun{ and the conditions and manner of
paymeni of benefits 1o assessors or classes of assessors;

the disposal of moneys payable in terms of this Act to any person
other than the Director-General and nol claimed within the prescribed
period by the person entitled thereto,

any matter which shall or may be prescribed by regulation in terms of
this Act;

any other matter, whether or not connected with any matter
mentioned in paragraphs (a) to (g), which he may deem necessary or
expedient to prescribe in order to further the objects and purposes of
this Act.
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i Schedule 3 of the At desds with the list of oceupadiona] diseases wihich are

sPic on the banediis of an exoliclt presimipiion veferrad 10

cocupatonal and comnpean

i fering of sociion 66 of the Act’

G. The dradt Regulahons zaok o provide for compensation related o pulmonary
tuberculosis in healih care workers, This disease is refarnied o in Schedule 9 1o the
Aci ng wbergulosis of the lung which is the same as pulmonary uberculosis and

therelore this dissase falls within the anmibit of section 65(1)(a).

7. The Minisier's power 1o malke the regulations is a public powet that muet be
exercisad subject to the Constitulion of the Hepublic of South Africa, 1996
{("Constitution") and the law. In exercising such public power, the Minister is thus
required to comply with the principle of legafity. This means that the Minister can
only exercise the powers 10 make regulalions within the parameters of the Act and

the Constitution.

7.1, In Fedsure Life Assurance Lid and Others v Greaier Johannesburg
Transitional Metropolitan Council and Others’, the Constitutional Court stated the

following in paragraph 66 of the judgment regarding the principle of legality:

"fi]  Itis a fundamenial principle of the rule of faw, recognized widely, that
the exercise of public power is only legitimate where lawful. The rule
of law ~ o the extent at least that it expresses the principle of legality
~ Is generally understood (o be a fundamental principle of
constitutional faw.".(fooinote omitied)

! Presumption regarding cause of cecupational disease

66. If an employee who has contracted an occupational disease was employed In any
work mentioned in Schedule 3 in respect of that disease, it shall be presumed, unless the contrary is
] proved, thet such disease arose out of and in the course of his employment.
2 1998 {12) BCLR 1458 (CC) ("Fedsure”).
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fagality is impdiod within i fere of ihe inferiny consifivtion ™ (O
tacdendingng)

O The minciple ol legality was oo followed iy the case of isimacenijoo!
Socicly of Bouilly Alvica and ofhors: Now Clicks South Alvica (Ciy) Limited v Minisicr
of Health and asiother: Vshabalala-Msimaig NO and another” where the count

axamined the scope of the Minister's powers In promulgating reyulations under the

Madicines and Related Substancas Act, 1065 (Act No. 101 of 1985),

74 The Suprome Gowrt of Appeal held that the regulations which iy essence
providad for o pilcing systent that defined and controlled the single oxit price of
manufaciurers and for & dispensing feo, went beyond the powers that were provided
for in the Act. Another problerm with the regulations was the fact that while the Act
required that the regulations should prescribe the method of publication of the single
exit price; these powers were delegated to the Minister or the Director-General. The

regulations consequently failed the legality test on many fundamental aspocts.

7.5 All regulations must therefore be drafted in complimnce with the principle of

legality, failing which the regulations may be declared as invalid.

7.6 The Constitutional Court has stated that "It is an important principle of the rule
of law that rules be stated in a clear and accessible manner".* This principle was
demonstrated in the case of Investigating Direclorale: Serious Feconomic Offences
and Others v Hyundai Moior Distributors (Pily) Lid and Others: In Re Hyundai Motor
Distributors (Ply) Ltd and Others v Smit NO and Others®, where the Constitutional
Court pointed out that "ithe Legislature is under a duty o pass legislation that is

reasonably clear and precise, enabling citizens and officials to understand what is

expected of them”.

543/2004) [2004] ZASCA 122 (20 Decernber 2004).
Dawood and another v Minister of Home Affairs and Others; Shalabi and another v Minister of Home
Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC).

2001 (1) SA 545 (CC) at para 24,
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A opoiho”, e Constitudonad Corgd hed s follows:

Creesik Fogulation 18(40) was chiadlonged aiihe Dasis ol §i s vagiie and
focs nof copform (o the principle of legality. The doctiiie o
vagueness is onc of the principles of conimon faw that was devaloped
by couris o regulate the exerciges of public power. As polsied ot
previously, the exercise of public power is novr regufaled by the
Constitution which is the supreme faw. The docirine of vaqueness is
founded on the rufe of law, which, as pointed out earlior is o
foundetional value of our constitutionsl democracy. it requires thal

faws imust be written in a clear and accessible manner. What is

required js reasonable certainty and not perfect fucidify.  The docirine
of vagueness does nol require absolule cerlainly of laws. The law
must indicate with reasonable certainly to those who are bound by it
what is required of them so thal they may requlate their conduct

: . the role of
qgovernment o further legitimate social and economic objectives and
should not be used unduly fo impede or prevent the fuitherance of

such objectives.”. (Our underlining)
7.8 Regulations must, therefore, be drafted in a manner that is clear and
understandable. They should not be vagua and thay must be understandable to

those to whom they apply.

8. When making regulations under the Act, the Minister must comply with the
Constitution and the empowering provision, which is seciion 97 of the Act. It appears
that the power of the Minister to make regulations relating to compensation related to
pulmonary tuberculosis in health care workers is not explicitly stated in section

97()(a) to (1) of the Act.

8.1 However, section 97(1)(g) provides that the Minister may make regulations,
after consultation with the Board, regarding any maiter which shall or may be
prescribed by regulations in terms of the Act. In addition, section 97(1)(h) provides
that the Minister may make regulations, after consultation with the Board, regarding
any other matler, whether or not connected with any matter mentioned in paragraphs

(&) io (g), which he may deem necessary or expedient to prescribe in order to further

2006 (3) SA 247 (CC).
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Phiomion hins advisos thal such ganorad provisions suo puraely anciflary o
incidontal to the prrpose of the Act. Thoy authorse the provision of subsidiary
means of carrving info elffect what is alfeady onocied in the Adt iisell, and do rot
allow attempts 1o widen the purposos of the Act, to sdd now and difforent mesns of
cariying them oul, o to depart from or change its objectives

3.4 As s evidenced from the long title of the Act, the object and purpose of

the Actis to provide Tor compensation foy disablement caused Dy occupational
injuries oy diseases susiained or contracted by erployeas in the course of their
araployment, or for compensation in the case of death resuliing from such

injuries or diseases.

8.5 The draft Regulations concern the scope of compensation for
occupational diseases. In terms of section 97{1)(g) of the Act read with section
85(1){a) of the Act, the Minister may make regulations, after consultation with
the Board, if it is proved 1o the satisfaction of the Direcior-General that the
employee has contracted a disease mentioned in Schedule 3 to the Act and

that such disease has arisen out of and in the course of his or her employment.

8.6  Considering the subject matter of ihe draft Regulations, we are of the
view that sections 97(1)(g) and (h) and 65(1)(a) of the Act are the appropriate

provisions which empower the Minister to make the regulations,

9. We now turn io deal with the draft Regulations as set out in the Schedule.
We have suggested frack changes with regards to the drafting style and form of the
draft Regulations. This is done in order 1o alignh the draft Regulations with common

legislative drafting style and form.

2003 (3) ALL 8A 249 (SCA).
Thomton, Legislative Drafting at page 342.
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throughout the diall Heguladions, Woe have ieaimanged ihe order of some of the

S We note ihat the Doparbmeta has dotined "Gon XpectTH 1R, hiowoever,
upon researching e torm, we nole hal no such tenn exdsts in any medioal
acndemia which we have considorad in conducting our vesoarch. o tha toxt of the
draft Regulations the Depariment uses the term "GeneXpert MITBAR which
appears 1 be the correct medical lenn. The Depariment is requested to confirm its
intantion as to which term s correct and o amend this definftion in regulation 1 of the

draifl Regulations.

0.3 We propose that if the Department Is desirous of using “occupational
pulmonary tuberculosis” as an extending definition”, then the Department is
requesied to clearly define and abbreviate the term in regulation 1 of the draft
Regulations. Further, if the Department wishes fo use the phrase TB then we suggest
that TB be defined in the draft Reguiations. In addition, the Department needs 1o be
consistent with the use of terms throughout the drait Regulations so as to avoid

amblguities.

Ad reguiation 2 of the draft Regulations: Diagniosis

9.4 Regulation 2 of the draft Regulations seeks to provide for the diagnosis of
occupational pulmonary fuberculosis and the various ways in which such a diagnosis
san be made. We have suggested that paragraph (¢) be divided into subparagraphs
to make the Regulations more reader friendly, however If this does not correctly

reflect the Department’s intention, then this may be ignored.

8 According to Thornton at page 146, "An extending definition stipulates for the defined term a meaning
that in some respect gocs beyond the meaning or meanings conveyed in common usage by the term.
Such a definition usually adds to the conventional meaning an element of assigned meaning®.
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a7 Sub-regulation (3) also makes reference 1o lung funciion toste, I the
Departmoent requires that these tosts neod to be submitted, thon this must be dearly
atated in the draft Regulations and the details regarding who must submif the tests

and 1o whom the tests should be submitied, must be contained theroto.
Ad regulation 4 of the drafi Regulations: Campensation Benefiis

9.4 Regulation 4 of the draft Regulations seeks to provide for the compensation
bensiits payable according fo the Act after assossment of the impairment. Minor

amendments were suggesied in regulation 4 of the drafi Regulations.
Ad regulation 5 of the draft Regulations: Medical Coste

9.9 Regulation 5 of the draft Regulations seeks to provide for the medical costs
that will be provided after & diagnosis of tuberculosis. In sub-regulation (2) we have
suggested the insertion of the words "for the tuberculosis” {0 narrow the ambi for

which medical costs will be paid.
Ad vegulation 6 of the draft Regulations: Death Benefiis
9.10  Regulation 6 of the draft Regulations seeks to provide for death benefits

avable in terims of a Burial Expenses Policy and where the employee dies as a
pay ploy

result of tuberculosis, widow's and dependent’s pensions will be payable.
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have suggested minor deafiing amendmenis to rogulation 8 of Hhe draft Regulations,
0. Tha Department’s aliention is drawn to the fact thal, in terros of section 6(3)
of the Constiiution, the Regulations st be published i ot least two official
languages and non-complinnce with this roauirement may resull in the diafi

iag f ! Y 1

Regulations heing invalid,
CORNGEUSHON

11 In light of the above discussion, we are of the view that the Minister has the
requisite authority to make the Regulations under consideration. Subject to our
suggesied amendments made directly in the text of the draift Regulations, we are of
the view that the draft Regulations are in order and conforms to the form and style of

legislative drafting.

i2. We attach hereto a copy of the draft Regulfations with track changes

incorporating our suggesied amendments for your consideration.

Yours sincerely

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
A Small / A Selokela / 8 Masapu
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PESEASES ACTH, 108s (AU RO 130 o 1983

REGULATIONS OR APPOINTIMENT OF ASSESSORS, PRESIDING QFFICRRS
AND BSYERPRETERS POR THE COMPENSATION FUNL MADE DRDER
COMPERSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 19283

The Minisier of Eimployment and Labour, after consuliation with the Compensation
Board has, under section 97 of the Compensation for Occupational Injuries and
Diseasaes Act, 1993 (Act No 130 of 1993) made the regulations in Schedule A, These

regulations are published for public comments only.

Interested and affected parties are hereby invited to submit written representations
on the proposed Regulations. The aforesaid representations must be marked for the
attention of Mr TH Maphologela and sent by registered post or emailed or hand

delivered within 60 days of publication of this notice to the following addresses:

Compensation Fund OR PO Box 855
167 Thabo Sehume Street Pretoria
Pretoria 0001

0157

Email addresses: Kimbly.iviakqoba@lahour.qov.ze or Huny Maphologela@labour gov.za

1{Page
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2. APPOIITIENL 3
3, Mindrum reguiremnents for Appointment.. e

4. Disqualification of Assessors, Presiding Officers aixd
IEETDIGIENS. e TR 4
5. Processes of appointmeni of Fmployer and Lmployee Assessors........ 4
6. Processes of appointment of Medical Assessors, Presiding Officers and
D GBI . ... et 5
7. Confirmation of appointment of Asscssors, Presiding Officers and
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1. Definitions

“Byusiness” means employers’ organisations representing the interests of
employers,

“_abour” means federations of unions representing the interests of employees;
“NEDLAC” means National Fconomic Development and Labour Council; and
“Regulations” means the Regulations on Appointment of Assessors, Pres iding
Officers and Interpreters for the Compensation Fund made under the

Compensation for Qccupational Injuries and Diseases Act, 1993.

ZIPage
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(1) The Mindstor rooy nicis of 2ection 8 ot tha Act appoini tic followiing
asmessis for hoearing proceadings contemplaiod in tonns of secion
SH2¥a) and (D) oi ithe Act
a. binblovaer;

b Fruplovee assessors; and
G, Modical assassor.

() The Minister rust consult with the Roard prior o the appointinents in sub
regulation (1)

(3) The Director-General may in terms of section: 4(2) of the Act appoint the

following persons for hearing procecdings contemplaied in terims of

section 91(2)(a) and (b) of the Act:-

(a) Presiding Officers; and

(b} Interpreters.

A Minimum gqualifications for Appolntment
The minimum reguirement for appointment as: -
(a) Medical assessor shall be:
(i) MBCHB;
ii) registered with the Health Professions Council of South Africa;
(iif) a minimum of five years of praciical experience as a medical
practitioner; and
(iv)  in good standing with Health Professions Council of South
Africa.
(b) Presiding officer shall be:
(i Bproc or LLB;
(i) admitted legal practitioners;
(i)  a minimum of five years or more of practical experience;

(iv)  in good standing with the Legal Practice Council of South Africa.

3|Page
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{1} e oF (nadke U0 coniionioy
(i aontnssied by Brsinooss: and
iy ondoised by BEDEAC

() Urnploves assessor shall b
(i) inairic or grade 19 ceriificate,
(i)  nominated by Labous; aid
(i) ondorsed by MEDLAC

(e) Inferpretern shall be
(1) matric or grade 12 ceriificaio,;
(i) diploma i language practice; and
(ity & minimum of 3 years practical expetience.
4. Disqualification of Assessors, Presiding ofticers and interpretars
(1) An assessor shall be disqualified in terms of section 8(5) of the Act.
(2} A presiding officer and an interpreter shall also be disqualified in tenns of

sub-regulation (1) of this regulation.

5. Processes of appointment of Employer and Employee Assessors

(1) The Compensation Commissioner must request National Economic
Development and Labour Council to provide Compensation Fund with a
list of persons nominated by Labour and Business from which the Minister
may appoint assessors representing the interesis of Business and Labour.

(2) Upon receipt of the list of nominees, the Compensation Commissioner
must present such list to the Minister for consideration of suitable
candidates for appointment.

(3) The Minister must make appointments in accordance with sub-regulation
1(2).

4|Page
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DEPARTMENT OF EMPLOYMENT AND LABOUR
NO. R. 793 17 JULY 2020

LABOUR RELATIONS ACT, 1995

BARGAINING COUNCIL FOR THE MOTOR INDUSTRY-MIBCO: EXTENSION TO

NON-PARTIES OF THE AUTOWORKERS’ PROVIDENT FUND AGREEMENT

I, Thembelani Waltermade Nxesi, Minister of Employment and Labour, hereby in terms of section
32(2) of the Labour Relations Act, 1995, declare that the Collective Agreement which was concluded
in the Motor Industry Bargaining Council-MIBCO, and is binding in terms of section 31 of the
Labour Relations Act, 1995, on the parties which concluded the Agreement, shall be binding on the
other employers and employees in that Industry with effect from the second Monday after the date of

publication of this notice and for the period ending 31 August 2022.

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

------------------------------------------------------------
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UMTHETHO WEZOBUDLELWANDG KWEZARASERBENZI KA-1995

UMKHARDLU WOKUXOXEISANA PHAKATHI KWABAQASHI NABASEBENZI
EMBONINI  YEZIMOTS: UKWELLULWA KWESIVUMELWANG  SABAQASHI
NABASEBENZ] SE AUTO WORKERS PROVIDENT FUND SELULELWA KILABO
ABANGEYONA INGXERYE YASO

Mina, THEMBELANI WALTERMADE HRXESI, onguNggonggoshe —WezeMisebenzi
Nezabasebenzi, lapha ngokwesigaba 32(2) soMthetho Wobudlelwano Kwezabasebenzi ka 1995,
ngazisa ukuthi isiVumelwano sabagashi nabasebenzi esitholakala kwiSheduli yesiNgisi exhunywe
lapha, esenziwa cMkhandlwini Wokuxoxisana Phakathi Kwabagashi Nabasebenzi Bemboni
Yezimoto, futhi ngokwesigaba 31 soMthetho Wezobudlelwano Kwezabasebenzi ka 1995, esibopha
labe abasenzayo, sizobopha bonke abanye abagashi nabasebenzi kuleyo Mboni kusukela
ngoMsombuluko wesibili emva kokushicilelwa kalesiSaziso futhi kuze kube isikhathi esiphela mhlaka

31 kuNeowaba 2022,

MR TW NXESE, MP

UNGQONGQOSHE WEZEMISEBENZI NEZABASEBENZI

---------------------------------------------------------
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SCHEDULE

MOTOR INDUSTRY BARGAINING COUNCIL - MIBCO

AUTOWORKERS PROVIDENT FUND
COLLECTIVE AGREEMENT

in accordance with the provisions of the Labour Relations Act, 1995, made and

entered into by and between the

Retail Motor Industry Organisation — RMI
and the
Fuel Retailers’ Association of Southern Africa- FRA
and the
National Employers Association of South Africa — NEASA

(hereinafter referred to as the "employers" or the "employers” organisations), of the

one part, and the

National Union of Metalworkers of South Africa - NUMSA
and the
Motor Industry Staff Association - MISA
(hereinafter referred to as the "employees™ or the "trade unions”) of the other part,
being the parties to the Motor Industry Bargaining Council - MIBCO.

CLAUSE 1 - PERIOD OF OPERATION

This Agreement shall come into operation on such date as may be fixed by the
Minister of Labour in terms of section 32 of the Act, and shall remain in force for the
period ending 31 August 2022,
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(2)

CLAUSE 2 - SCOPE OF APPLICATION OF AGREEMENT

Subject to the provisions of sub clause (2) of this clause, the terms of this

Agreement shall be observed -

(a)

(b)

in the Motor Industry in the Republic of South Africa;

by all employees in grades 1 to 6 in the Motor Industry and by their

employers in the Motor Industry.

Notwithstanding the provisions of sub clause (1), the provisions of this

Agreement shall not apply to -

(a)

(b)

(c)

(d)

grades 1 to 6 employees who are members of the Motor Industry
Provident Fund until such time as the parties agree that they are

transferred to the Auto Workers’ Provident Fund.

any employee who has been granted a retirement benefit by any fund

which provides for such benefits;

employees in respect of whom their employer contributes, and for as
long as their employer so contributes, to a pension fund/provident fund
which was in operation on the date of coming into operation of this
Agreement and which, in the opinion of the Council, provides benefits
not less favorable than those provided by the Fund;

any fixed temm and/or probationary employee for six months from the
date on which he begins employment in the Motor Industry; provided

that any empioyer may in his discretion waive this exclusion.

CLAUSE 3 - DEFINITIONS

Any expressions used in this Agreement and which are defined in the Labour
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Relations Act, 1995, as amended from time to time and the Main Agreement shall
have the meanings assigned to them in the Act and that Agreement, references fo an
Act shall include any amendments to such Act, and unless the contrary intention
appears, words impaoriing the masculine gender shall include famales and vice versa;

further, unless inconsistent with the context -

(1)  ‘Act means the Labour Relations Act, 1995 (Act 66 of 1995); as amended from

time to time.

(2) ‘Apprentice’ means an emplovee serving under a written contract of
apprenticeship registered or deemed fo have been registered under the
Manpower Training Act, 1281, and includes a minor employed on probation in
terms of the Act as well as a learner in terms of Chapter IV of the Skills

Development Act, Act No. 97 of 1998;

(3) ‘Coumncil’ means the Motor Indusiry Bargaining Council — MIBCO, registerad in

terms of section 29 of the Act;

(4) “Division B employees” means those employees as defined in the Main

Agreement from time to time.

(%) ‘Establishment’ means any premises or part thereof in or on which activities in

the Motor industry or part thereof are conducted;

(6) 'Independent Board' means the Board established by the Council in terms of
section 32 of the Act, to consider appeals from non -parties against the refusal
of a non -party's application for exemption from the provisions of this
Agreement and the withdrawal of such an exemption by the Council;

(7}  'Fund' means the Auto Workers’ Provident Fund, established in terms of the
rules of the Fund for the purpose of providing lump sum benefits or annuities
for employees in the Motor Industry or for the dependants of such employees

on the death of such employees;
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(8)

(10}

(11)

(12)

(13)

(14)

“SGrades 1 to 6§ emplovees” means those employees as defined in the Main

Agresment from time to time;

‘Journeyman’ means an employee who is validly in possession of either a
Grade CA or Grade CAE membership card issued to him on or after 1 January
1984 by either the Motor Industry Combined Workers’ Union or the National
Union of Metalworkers of South Africa, or MISA/SAMU or any one of the
organisations that preceded the amalgamation of the Motor Indusiry Staff

Association and the South African Motor Union;

‘Main Agreement’ means the Agreement in which wages and other conditions
of service are specified for emplovees in the Motor Industry, as published in

terms of section 32 of the Act;

‘Motor Industry’ or 'Industry” means the Motor Industry as defined in the Main

Agreement from time o time;

' BEA' means the Pension Funds Act 24 of 1958 as amended from time to time;

‘Penszionable remuneration’ means the amount which an employer would
normally and/or regularly pay to an employee, either weekly or monthly, in
respect of the ordinary hours required to complete either a full normal week or
month, as the case may be, and does not include remuneration which an
employee who is employed on a piece work basis receives over and above the
amount he wouid have received if he had not been emploved on such basis,
but includes commission received on the sale of goods; provided, however, that
all commission received in excess of R@ 000 per month shall be excluded,
unless the employer an employee jointly agree that contributions shall be paid

on commission earnings in excess of the aforementioned limitation;

“Region EC” means those areas defined as "Area A (EC)” and "Area B (EC)”
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in the Main Agreement;

(15) “Region KZNL"” means those areas as defined in “Area A (KZNTL)” and “Area
B (KZNL)" in the Main Agreement;

(16) “Region FS & NC” means those areas defined as “Area A (FS & NC)” and
“Area B (FS & NC)” in the Main Agreement;

(17) “Region Highveld” means those areas defined as "Area A (Highveld)" and
"Area B (Highveld)" in the Main Agreement;

(18) 'Region Northern' means those areas defined as "Area A (Northern)" and

"Area B (Northern)" in the Main Agreement;

(19) “Region WP” means those areas defined as “Area A (WP)" and “Area B (WP)”

in the Main Agreement;

(20) “Regional Council” means a committee appointed as such by the Council in

terms of its constitution for any region defined herein;

(21) “Retirement age” means 65 years;

(22) “Voluntary member” means a person admitted to membership by a Regional

Council in terms of clause 5 of this Agreement;

(23) “Week” means a period of seven consecutive days commencing at midnight

on a Sunday.

CLAUSE 4 - ESTABLISHMENT AND OBJECTS OF THE FUND

(n The Auto Workers' Provident Fund (hereinafter referred to as the "Fund"),

originally established in terms of Government Notice No. R. 837 of 23 June
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3)

(1)

(2)

3)

1995, is hereby continued.

The Fund shall consist of contributions as specified in this Agreement, and

interest, dividends or rental earnings on investments.

The objects of the Fund shall be, in accordance with the rules of the Fund as

determined from time to time, to provide benefits for members.

CLAUSE 5 - MEMBERSHIP

Subject to the provisions of clause 2 of this agreement and of sub clause (3) of
this clause, membership of the fund shall be compulsory for every employee,
within the registered scope of the Council and falling below the threshold
defined in the Main Agreement, employed in the Motor Industry in grades 110 6

who has not reached retirement age.

Employees who are not compulsory members in terms of sub clause (1) and
Directors of companies, members of Close Corporations, Sole Proprietors and
Partners in business directly engaged in, or in connection with the Motor
Industry, may be admitted to voluntary membership of the Fund at the sole
discretion of the Regional Council concerned, and the provisions of the
Agreement shall mulatis mutandis apply to persons admitted to voluntary

membership and their employers.

Every employee for whom membership is compulsory in terms of sub clause (1)
of this clause, and every person admitted to voluntary membership in terms of

sub clause (2) of this clause, shall -

(a) complete the form specified in Annexure A to this Agreement and lodge
such completed form with the Secretary of the Regional Council for the
Region in which he is employed, within one month after the date on

which he enters, re-enters or becomes employed in the Motor Industry;
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(1)

(2)

(3)

and for purposes of this paragraph an empioyvee shall be deemed to
have re-entered the Motor Industry when he has changed employment

from one Region to ancther,

{b) when required fo do s by the Coundil, 2 Regional Council or the Fund,
furnish such evidence and information, documentary or otherwise, as
may be necessary for purposes of his identity, his membership of the
Fund and/or payment or determining of any benefit arising out of such

membership,

CLAUSE 6 - CONTRIBUTIORS

Every employes for whom membership of the Fund is compulsory in terms of
clause 5(1) or every voluntary member in terms of clause 5{(2) of this
Agresment, shall contribute 7,5 per cent of his pensionable remunearation to the
Fund in respect of each week of employment in the Motor Industry; provided
that where an employee receives or is entitied to receive wages for less than 23
hours in any week, no conlributions shall be payable by him in respect of such

wesel,

The contributions specified in sub clause (1) shall, subject o the proviso
contained in sub clause (1), be deducted by the employer from every
employee’'s wages on the first pav-day afler this Agreement comes inio

operation, and on each pay-day thereafier.

Every emplover shall conirtbute and add o the contributions deducted in
terms of sub clause (2} an amount equal to 8% of the member’s pensionable

remuneration.

The total amount of contributions deducted from the earnings of employees
and contributed by employers in terms of sub clause (2} and (3) of this clause

shall be paid each month to the Secretary of the Regional Councit for the
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(5)

Mote:

Region within the area of jurisdiction within which the emplover's establishment
is situated, and each such payment shall be accompanied by a written

statement containing the following details:

{a) Name, initials and national identification number of each emplovese;

(b)  amount of contributions remitied in respect of each emplovee:

{c} the date on which service began or service ended, in the case of
employees whose employment began or ended since the details were

last submitied,

Emplovee and employer contributions {contributions) pavable in terms of this
clause shall be payable by the employer no later than 30 (thirty) days after of
the month immediately following that to which the contributions relste. The
employer shall, together with the contributions pavable under this clause,
submit a statement containing the details referred (o in sub clause 4 of this

Agresment to the Secretary of the relevant Regional Coundil.

(&) The present postal addresses of the Secretaries of the various Regional

Counciis are as follows:

For Region EC: P.O. Box 7270, Port Elizabeth, 60586
For Region KZNL: P.O. Box 17263, Congella, 4013

For Region £S & NC: P.C.Box 910, Bloemfontein, 9300
For Region Highveld: P.C.Box 2578, Randburg, 2125
For Region Northaern: P © Box 2578, Randburg, 2125
For Region WP: P.O.Box 17, Bellville, 7535

{(b)  Forms prepared specifically for the furnishing of the detalls required by

this clause may be obtained from the Regional Secretary of the Region

€0
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concerned.

(6)  The contributions payable by employers as specified in sub clause (3) shall not

be refundable.

(7)  The contributions collected by Regional Councils in terms of this clause shall be

paid to the Fund.

(8) Compound interest on late payments or unpaid amounts and values shall be
calculated for the period from the first day of the month following the expiration
of the period in respect of which the relevant amounts or values are payabie or

transferable until the date of receipt by the fund at the rate prescribed...

(9) Notwithstanding the provisions of this clause an employer who has been
discovered in terms of the provisions of the Collective Administrative
Agreement between the parties, shall be liable for any amounts due in respect
of provident fund contributions, excluding contributions for which the employee
is liable in terms of this agreement or any other agreement relating to the
provident fund, from commencement of employment in respect of each
employee including penalties and interest payable to the provident fund in
terms of the PFA in respect of such employee. This provisions of this clause
are subject to the respective employee electing in writing within 30 days of the
discovery referred to sub clause (b) above whether to enforce or the waive

compliance with the provisions of this clause by the employer.

CLAUSE 7 - ADMINISTRATION

1M The Fund shall be administered in accordance with rules approved by the
Financial Services Board; which rules shall not be inconsistent with the
provisions of this Agreement, the Act or of the PFA, and a copy of the rules and
details of any amendments to them shall be lodged with the Financial Services

Board.
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(1)

(2)

(3)

CLAUSE 8 - LIQUIDATION OR DISSOLUTION

in the event of the dissolution of the Council or in the event of its ceasing to
function during the currency of this Agreement, the Parties may appoint the
Company, to perform the functions of the Council in respect of this Agreement.
If the Company is unwilling or unable to discharge such duties the Financial
Services Board shall appoint a trustee or trustees to perform the Council’'s
function. The Company or the trustee(s) so appointed shall have all the powers

vested in the Council for purposes of this Agreement.

In the event of the dissolution of the Council or in the event of its ceasing to
function during the currency of this Agreement, the Financial Services Board
may appoint the Company to perform the functions of the Council in respect of
this Agreement. If the Company is unwilling or unable to undertake the
performance of such functions, the Financial Services Board may appoint a
trustee or trustees to perform the Council's function. The Company or the
trustee(s) so appointed shail have all the powers vested in the Council for

purposes of this Agreement.

In the event of the dissolution of the Council or in the event of its ceasing to
function during the currency of this Agreement, the Registrar of Labour
Relations may appoint the Company to perform the functions of the Council in
respect of this Agreement. If the Company is unwilling or unable to undertake
the performance of such functions, the Registrar of Labour Relations may
appoint a trustee or trustees to perform the Council’s function. The Company
or the trustee(s) so appointed shall have all the powers vested in the Council for

purposes of this Agreement.

CLAUSE 9 - AGENTS

The Council or any Regional Council may appoint one or more specified persons as

10
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agents to assist in giving effect to the terms of this Agreement, and it shall be the duty
of every employer and every employee to permit such persons to enter such premises,
institute and complete such enquiries and to examine such documents, books, wage
sheets, time sheets and pay tickets, question such individuals and to do all such acts
as may be necessary for the purposes of ascertaining whether the provisions of this
Agreement are being observed, and no person shall make a false statement to such

agent in connection with his investigations.

CLAUSE 10 — EXEMPTIONS

(1)  Subject to the provisions of the Act and the PFA, exemption from any of the
provisions of this agreement may be granted by the Council or Regional

Councils, to any party on application.

(2)  Application for exemption shall be made, in a form prescribed by the Council, to
the General Secretary of the Council or the Secretary of the Regional Council

within whose area the applicant operates or is employed.

(3)  The Regional Council or the Council, as the case may be, shall subject to the
provisions of the Act and PFA, fix the conditions subject to which such
exemptions shall be valid, and may, if it deems fit, after one week's notice has
been given, in writing, to the person(s) concerned, withdraw any license of

exemption.

(4) The secretary of the Regional Council or the Secretary of the Council, as the
case may be, shall issue to every person granted exemption, a license signed

by him setting out -

(a) the name of the person concerned;
(b)  the provisions of this Agreement from which exemption is granted;

(c) the conditions subject to which such exemption is granted; and

11
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(d)

the peried during which the exemption shall be valid.

In respect of establishments registered under Chapters i or i1} of this

Agreement, the following exemptions procedure applies:

(a)

(c)

(d)

An employer that applies for an exemption in order o pay a lesser wage
increase or 1o be exempted from paying on actuals shall complete the
wage exemplion application form available on reguest from the local

Regional Councils.

The emplover shall consull its emplovees on the emplover's intention to
apply for an exemption and the application for exemption must contain

details and proof of the consuliation process,

The employer, in the appolication shall furmish all relevant financial

information supporting the motivation for the exemption applied for,

The employer shall lodge the application for exemption with the local
Regional Council and the employer shall specify that it is a Chapter Il or
IIf application for an exemption and the employer shall specify the exact
nature of the exemption applied for as prescribed in paragraph (5)a) of

this clause.

Any application for exemption made to the Council or Regional Council,
as the case may be, shall be considered in accordance with the following

exemption criteria:

i the written substantiation and motivation submitted by the

applicant;

(i) the extent of consultation with and the petition for or against
granting the exemption as provided by emplovers or employess

who are 1o be affected by the exemption if granted;

12
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(i)  the scope of exemption required;
(iv}  the infringement of basic conditions of employment rights;

{(v) the fact that a compstitive advantage is not created by the

exemption;

(vi)  the viewing of the exemption from any employee benefit fund or
training provision in relation to the alternative compatible bona
fide benefit or provision, including the cost of the employee,
transferability, administration management and cost, growth and

stability;

(vi) the extent to which the proposed exemption undermines

collective bargaining and labour peace in the Motor Industry;

(viii) any existing special economic or other circumstances which

warrant the granting of the exemption;

(ix) cognisance of the recommendations contained in the Report of
the Presidential Commission to Investigate Labour Market Policy;

and
(x) any recommendation from the Council.

(f) The Council or the Regional Council, as the case may be, shall make a
decision on the application for an exemption within 30 days from the

date upon which the application was lodged with them.

The Secretary of the Regional Council or the Secretary of the Council, as the

case may be, shall -

(a) number consecutively ali licenses issued;

13
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(7

(b) retain a copy of each licenses issued; and

(c} where exemption is granted to an employee, forward a copy of the

license to the emplover concerned.

The Secretary of the Regicnal Coundil or the General Secretary, as the case
may be, shall issue o every person granted 2 license, a letter of authority
signed by him setting out, read with the changes required by the contexi, the

information referred o in sub clauses (5) and (8) above.

CLAUSE 11-DISHONOURED CHEGUES

Subject to the provisions of clause 6 of this agreement, whenever an employer pays

any sum of money which is due fo the Coundil in terms of this Agreement, in any

manner other than in cash and such payment is not honored for any reason

whatsoever, then and in such event a penalty shall be payable by the employer 1o the

Council, which penalty shall be equal to 1.5 per cent to 2 per cent as determined by

the Council in its sole discrstion, of the amount of the purported payment. Any penalty

due o the Coundl in terms of this clause shall be pavable on demand.

.

€L AUSE 12 - IKDEPENDERT BOARD

In terms of section 32(3){e} of the Adl, the Council hereby esiablishes an
independent body, to be known as the independent Board to consider appeals
from non-parties against a refusal of a non-party's application for exemption
from the provisions of a published collective agreement and the withdrawal of
such an exemption by the Council. The following provisicns shall apply to the

independent Board:
{z)  The Council shall appocint 8 (six) independent persons (Members) o

constitute the Independent Board, for the avoidance of doubt, such

persons shall not be representative, office bearer or official of the council

14
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(2)

or party to the Council or any of its collective bargaining agreements.

The independent persons shall be appointed for a period of 12 (twelve)

months and shall possess inter alia the following qualities:

()

(ii)

(iif)

(iv)

(v)

(vi)

(vi)

the ability to be objective, independent and impartial;

sound decision-making skills;

leadership qualities, particularly in respect of exercising sound

judgment;

be a person in whose impartially and integrity the public can have

confidence;
understand and comply with confidentiality requirements;

working knowledge and experience of labour and collective

bargaining matters; and

knowledge and understanding of judicial / quasi-judicial

processes.

(b) The Council shall determine such other terms of appointment of

Members of the Independent Board subject to the provisions of the

Labour Relations Act.

Any non-party employer may lodge an appeal with the Independent Board

against the Council’s or Regional Council's decision, as the case may be, to

refuse to grant an application for an exemption from the provisions of a

published collective agreement and the withdrawal of such an exemption by the

Council, in which event the following procedure shall apply:

16
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3)

(4)

(a) An appeal shall be in writing and shall be addressed to the General
Secretary of the Council or the Secretary of the Regional Council, as the

case may be, for consideration by the Independent Board.

(b)  All appeals lodged by non -parties shall be considered by the
Independent Board with due regard to the Exemption criteria set out in

sub clause (7) below.

(c)  Allappeals shall be substantiated or motivated by the applicant and shall

include the following details:

(i the period for which the appeal is required;

(ii) the Agreement and clauses or sub clauses of the Agreement

from which appeai is required;

(i)  proof that the exemption applied for has been discussed by the
employer, his employees and their respective representatives;
and the responses resulting from such consultation, either in
support of or against the application, are to be included with the

appeal.

The Independent Board may, having regard to the individual merits of each

appeal, grant or refuse the appeal if -

(a) it does not undermine the agreement;

(b) it is fair to the employer or his employees and other empioyers and

employees in the Industry.

The independent Board shall deal with all appeals within 30 days of the date on

which the appeal was submitted.

16
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(6)

(6)

)

Once the Independent Board has granted an appeal, it must issue a certificate

and advise the applicant(s) accordingly within 14 days of the date of its

decision.

When the Independent Board dismisses or dismisses part of an appeal it shall

advise the applicant(s) within 14 days of the date of such decision.

Exemption criteria: The Independent Board must consider all appeals with

reference to the following criteria:

(a)

(b)

(c)

(d)

(e)

()

(9)

(h)

the written substantiation and motivation submitted by the applicant;

the extent of consultation with and the petition for or against granting the
appeal as provided by employers or employees who are to be affected
by the appeal if granted;

the scope of appeal required;

the infringement of basic conditions of employment rights;

the fact that a competitive advantage is not created by the appeal ;

the viewing of the appeal from any employee benefit fund or training
provision in relation to the alternative compatible bona fide benefit or
provision, including the cost of the employee, transferability,

administration management and cost, growth and stability;

the extent to which the proposed appeal undermines collective

bargaining and labour peace in the Motor Industry;

any existing special economic or other circumstances which warrant the

granting of the appeal ;

17
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{2)

i) cognisance of the recommendations contained in the Report of the

Presidential Commission to Investigate Labour Market Policy; and

{)) any recommendation from the Council.

CLAUSE 12 - RESOLUTION OF DISPUTES

For the purpose of this Agreement a "dispule” means any dispute about the
application, interpretation or enforcement of this Agreement, or any other

collective agreements entered into by the parties to the Council,

Any such dispute shall be referred to the Council in the form specified by the
Council. Thiz provision doss not apply when the Council makes use of the
procedure set out in sub-paragraph (4).

If the Council fails to resclve the dispute through conciliation and the dispute
remains unresolved, it shall be referred for arbitration to the MIBCO-Dispute
Resolution Centre in terms of section 52 of the Act. The arbitrator shall have
the power to decide upon the procedure to be followed at the arbitration
hearing in terms of section 138 of the Act, and be entitled to make an award
in respect of the parties’ arbitration cost in terms of section 138 (10) of the
said Act.

The provisions of this clause stand in addition io any other legal remedy

through which the Council may enforce 2 collective agreement.

The arbitrator's decision shall be final and binding subject to the parties’ right

of review to the Labour Court.

Any other dispute shall have the same meaning as defined in the Act and be

dealt with in terms of section 51 of the said Act.

18
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SIGNED AT RANDBURG, ON BEHALF OF THE PARTIES, THIS 13 DAY OF
JANUARY 2020

.. R T e « {Initial and Surname)

PRESIM E COUNCIL
Z. /

// /3"77?‘3'/3’ /

....................................... {initial and Surname)
VICE-PRESIDENT OF THE COUNCIL

(= Voun Zf

s,

...... /( (Initial and Surname)

GENERAL SECRETARY

20
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ANNEXURE A TO THE AUTO WORKERS' PROVIDENT FUND AGREEMENT
APPLICATION FOR REGISTRATION AS A MEMBER

Fund NO e
Identity NO oo
SUrName e
First names ...
Date of bith ~ ........... (year) ............ (month) ........... (day)
Sex (state maleor female)...................

Employed by (employer's name and address)

QOccupation

Applicant's private address

Where you employed in the Motor industry previously?

If the answer is “Yes”, state name and address of employer

|, the undersigned, hereby apply to be registered as a member of the Auto
Workers' Provident Fund and agree to abide by the provisions of the Fund’s
rules in force from time to time.

| nominate as my beneficiary in the event of my death:

First names

(MIIMIPS/MISS ). .. e e

20
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SUMNAITIE. it e
Relationship (state: wife, husband, father, mother, son, daughter, as the case
maybe)

.......................................................................................................

(Member's signature)

21
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ANNEXURE B TO THE AUTO WORKERS' PROVIDENT FUND AGREEMENT
APPLICATION FOR REGISTRATION AS A VOLUNTARY MEMBER

Fund NOo
Identity No ...
SUMEME e
Firstnames o e,
Date of birth ..., .{year)............ (month) ........... (day)

OcaUPation ...

If an employer, state full name of business

I, the undersigned, memberof ........ ... i e
Hereby apply to be registered as a member of the Auto Workers' Provident
Pension Fund and agree to abide by the provisions of the Fund Rules in force
from time to time.

Where you employed in the Motor Industry previously? ..........cccoeiiiviann.

if answer is "Yes", state name and address of employer and your Fund No

22
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(Member’s signature)

23
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DEPARTMENT OF EMPLOYMENT AND LABOUR
NO. R. 794 17 JULY 2020

LABOUR RELATIONS ACT, 1995

BARCAINING COUNCIL FOR THE MOTOR INDUSTRY-MIBCO: EXTENSION TO

NON-PARTIES OF THE MOTOR INDUSTRY PROVIDENT FUND COLLECTIVE
AGREEMERT

I, THEMBELANI WALTERMADE NXESE, Minister of Employment and Labour, hereby in terms
of section 32(2) of the Labour Relations Act, 1995, declare that the Collective Agreement that was
concluded in the Meter Industry Bargaining Council-MIBCO, and is binding in terms of section 31
of the Labour Relations Act, 1995, on the parties which concluded the Agreement, shall be binding on
the other employers and employees in that Indusiry with effect from the second Monday after the date

of publication of this notice and for the period ending 31 August 2022,

MR TW NXESE, MP
MINISTER OF EMPLOYMERNT AND LAROUR
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UMTHETHO WEZOBUDLELWANDO KWEZABASEBENZI KA-1995

UMEKHANDLU WOKUXOXISANA PHAKATHI KWABAQASHI NABASEBRENZI
EMBONINE YEZIMOTO: UKWELULWA  KWESIVUMELWARNQ SABAQASHI
NABASEBENZI SE MOTOR INDUSTRY PROVIDENT FUND SELULELWA KILARBRO
ABANGEYONA INGXERNYE YASO

Mina, THEMBELANI WALTERMADE NXESI onguNggonggoshe  WezeMisebenzi
Nezabascbenzi, lapha ngokwesigaba 32(2) soMthetho Wobudlelwano Kwezabasebenzi ka 1993,
ngazisa ukuthi isiVumelwano sabaqashi nabasebenzi esitholakala kwiSheduli yesiNgisi exhunywe
lapha, esenziwa ecMkhandlwini Wokuxoxisana Phakathi Kwabagashi Nabasebenzi Bemboni
Yezimoto, futhi ngokwesigaba 31 soMthetho Wezobudlelwano Kwezabasebenzi ka 1995, esibopha
labo abasenzayo, sizobopha bonke abanye abaqashi nabasebenzi kuleyo Mboni kusukela
ngoMsombuluko wesibili emva kokushicilelwa kwalesiSaziso futhi kuze kube isikhathi esiphela

mhlaka 31 kulNewaba 2022.

MR TW NXESI, MP

UNGQONGQOSHE WEZEMISEBENZE NEZARBASERENZI

-------------------
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SCHEDULE

MOTOR IRDUSTRY BARGAINING COUNCIL - MIBCO

MOTOR INDUSTRY PROVIDENT FUND AGREEMENT
COLLECTIVE AGREEMENT

in accordance with the provisions of the Labour Relations Act, 1995, made and

entered into by and between the

Retail Motor Industry Organisation — RMI

and the

Fuel Retailers’ Association of Southern Africa- FRA

and the

National Employers Association of South Africa — NEASA

(hereinafter referred to as the "employers" or the "employers” organisations), of the

one part, and the
National Union of Metalworkers of South Africa - NUMSA
and the
Motor Industry Staff Association - MISA
(hereinafter referred to as the "employees” or the "trade unions") of the other part,

being the parties to the Motor Industry Bargaining Council - MIBCO.

CLAUSE 1 - PERIOD OF OPERATION
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This Agreement shall come into operation on such date as may be fixed by the
Minister of Labour in terms of section 32 of the Act, and shall remain in force for the

period ending 31 August 2022,

CLAUSE 2 - SCOPE OF APPLICATION OF AGREEMENT

(1)  Subject to the provisions of sub clause (2) of this clause, the terms of this
Agreement shall be observed -

(@) in the Motor Industry in the Republic of South Africa;

(b)  employees in Division B, grades 7 and 8 and apprentices in the Motor
Industry and their employers.

(2) Notwithstanding the provisions of sub clause (1), the provisions of this

Agreement shall not apply to —

(@) employees in Division B, grades 7 and 8 and apprentices who are
members of the Auto Workers' Provident Fund until such time as the
parties agree that they are transferred to the Motor Industry Provident
Fund.

(b) any employee who has been granted a retirement benefit by any fund

which provides for such benefits;

(c) employees in respect of whom their employer contributes, and for as
long as their employer so contributes, to a pension fund/provident fund
which was in operation on the date of coming into operation of this
Agreement and which, in the opinion of the Council, provides benefits

not less favorable than those provided by the Fund;

(d) any fixed term and/or probationary employee for six months from the
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date on which he begins employment in the Motor Industry; provided

that any employer may in his discretion waive this exclusion.

CLAUSE 3 - DEFINITIONS

Any expressions used in this Agreement and which are defined in the Labour
Relations Act, 1995, as amended from time to time and the Main Agreement shall
have the meanings assigned to them in the Act and that Agreement, references to an
Act shall include any amendments to such Act, and unless the contrary intention
appears, words importing the masculine gender shall include females and vice versa;

further, unless inconsistent with the context -

(1)  'Act' means the Labour Relations Act, 1995 (Act 66 of 1995); as amended from

time to time.

(2) ‘'Apprentice’ means an employee serving under a written contract of
apprenticeship registered or deemed to have been registered under the
Manpower Training Act, 1981, and includes a minor employed on probation in
terms of the Act as well as a learner in terms of Chapter IV of the Skilis
Development Act, Act No. 97 of 1998;

(83) 'Council’ means the Motor Industry Bargaining Council — MIBCO, registered in

terms of section 29 of the Act;

(4) “Division B employees” means those employees as defined in the Main

Agreement from time to time.

() 'Establishment’ means any premises or part thereof in or on which activities in

the Motor Industry or part thereof are conducted;

{(6) ‘Independent Board' means the Board established by the Council in terms of
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section 32 of the Act, to consider appeals from non -parties against the refusal
of a non -party's application for exemption from the provisions of this

Agreement and the withdrawal of such an exemption by the Council;

(7)  'Fund' means the Motor Industry Provident Fund, established in terms of the
rules of the Fund for the purmpose of providing lump sum benefits or annuities
for employees in the Motor Industry or for the dependants of such employees

on the death of such employees;

(8) "Grade 7 employees” mean those employees as defined in the Main

Agreement from time to time;

(9) "Grade 8 employees” mean those employees as defined in the Main

Agreement from time to time;

(10) 'Main Agreement' means the Agreement in which wages and other conditions
of service are specified for employees in the Motor industry, as published in

terms of section 32 of the Act;

(11) 'Motor Industry’ or 'Industry’ means the Motor industry as defined in the Main

Agreement from time to time;

(12) 'PFA'means the Pension Funds Act 24 of 1956 as amended from time to time;

(13) ‘Pensionable remuneration’ means the amount which an employer would
normally and/or regularly pay to an employee, either weekly or monthly, in
respect of the ordinary hours required to complete either a full normal week or
month, as the case may be, and does not include remuneration which an
employee who is employed on a piece work basis receives over and above the
amount he would have received if he had not been employed on such basis,
but includes commission received on the sale of goods; provided, however, that

all commission received in excess of R9 000 per month shall be excluded,
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(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

unless the employer an employee jointly agree that contributions shall be paid

on commission earnings in excess of the aforementioned limitation;

“Region EC” means those areas defined as “Area A (EC)” and “Area B (ECY’

in the Main Agreement;

“Region KZNL” means those areas as defined in “Area A (KZNTL)” and “Area

B (KZNL)” in the Main Agreement;

“Region FS & NC” means those areas defined as “Area A (FS & NC)" and
“Area B (FS & NC)” in the Main Agreement;

“Region Highveld” means those areas defined as "Area A (Highveld)" and

"Area B (Highveld)" in the Main Agreement;

'Region Northern' means those areas defined as "Area A (Northern)' and

"Area B (Northern)" in the Main Agreement;

“Region WP” means those areas defined as “Area A (WP)" and “Area B (WP)”

in the Main Agreement;

“Regional Council” means a committee appointed as such by the Council in

terms of its constitution for any region defined herein;

“Retirement age” means 65 years;

“Voluntary member” means a person admitted to membership by a Regional

Council in terms of clause 5 of this Agreement;

“Week” means a period of seven consecutive days commencing at midnight

on a Sunday.
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(1)

CLAUSE 4 - ESTABLISHMENT AND OBJECTS OF THE FUND

The Motor Industry/MISA Provident Fund established on 1 January 2001 is
hereby continued as the Motor Industry Provident Fund (hereinafter referred to
as the "Fund").

The Fund shall consist of:

(a) Contributions paid to it in terms of this agreement;

(b) Interest, dividends, rental income and capital gains derived from the

investment of its moneys;

(c) Money or any other assets transferred to it from any other pension or

provident fund; and

(d) Any moneys or other assets lawfully acquired from any other source\

whatsoever.

The objects of the Fund shall be, in accordance with the rules of the Fund as

determined from time to time, to provide benefits for members.

CLAUSE 5 - MEMBERSHIP

(1) Subject to the provisions of clause 2 of this agreement and of sub clause (3) of

this clause, membership of the fund shall be compulsory for every employee,
within the registered scope of the Council and falling below the threshoid
defined in the Main Agreement, employed in the Motor Industry in grades 1 to 6

who has not reached retirement age.

Employees who are not compulsory members in terms of sub clause (1) and
Directors of companies, members of Close Corporations, Sole Proprietors and

Partners in business directly engaged in, or in connection with the Motor
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(4)

M

Industry, may be admitied o voluntary membership of the Fund at the sole
discretion of the Regional Council concemed, and the provisions of the
Agresment shall muiatis mutandis apply to persons admitied to voluntary

membership and thair employers.

Every employee for whom membership is compulsory in temms of sub dause (1)
of this clause, and every person admitted to voluntary membership in terms of

sub clause (2) of this clause, shall -

(a) complete the form specified in Annexure A to this Agreement and lodge
such completed form with the Secretary of the Regional Council for the
Region in which he is employed, within one month after the date on
which he eniers, re-enters or becomes emploved in the Motor Industry;
and for purposes of this paragraph an employes shall be deemead to
have re-entered the Motor Industry when he has changed employment

from one Region to another;

{6}  when required to do so by the Coundil, 2 Regional Council or the Fund,
furnish such evidence and information, documentary or otherwise, as
may be necessary for purposes of his identity, his membership of the
fFund and/or payment or determining of any benefit arising out of such

membership.

Every person who is admitted to voluntary membership in terms of sub clause

{2} of this clause shall complete the form specified in Annexure B
agreement and lodge such completed form with the Secretary of the Regional

Council concerned.

CLAUSE 6 - CONTRIBUTIONS

Every employee for whom membership of the Fund is compulsory in terms of

clause 5(1) or every voluntary member in terms of clause 5(2) of this
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@)

()

Agreement, shall contribute 7.5 per cent of his pensionable remuneration o the
Fund in respect of each week of employment in the Motor Industry; provided
that where an employse recaives or is entitled o receive wages for less than 23
hours in any week, no contributions shall be payable by him in respect of such

week.

The contributions specified in sub clause (1) shall, subject to the proviso
contained in sub clause (1), be deducted by the employer from every
employee’s wages on the first pay-day after this Agresment comes inio

operation, and on each pay-day theraafter.

Every employer shall contribute and add to the contributions deducted in
terms of sub clause {2) an amount equal 10 8% of the member's pensionable

remuneration.

The total amount of contributions deducted from the eamings of employees
and contributed by employers in terms of sub clause (2) and (3) of this clause
shall be paid each month to the Secrstary of the Regional Coundil for the
Region within the area of jurisdiction within which the emplover's establishment
is situated, and each such payment shall be accompanied by a written

statement containing the following details:

(a) Name, initials, trade union membership number (if any) and national

identification number of each emploves;

(b)  amount of contributions remitted in respect of each employee;

(c) the date on which service began of service ended, in the case of
employees whose emplovment began or ended since the details were

last submitted.

Employee and employer contributions (contributions) payable in terms of this
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(6)

(7)

(8)

clause shall be payable by the employer no later than 30 (thirty) days after of
the month immediately following that to which the contributions relate. The
employer shall, together with the contributions payable under this clause,
submit a statement containing the detaiis referred to in sub clause 4 of this

Agreement to the Secretary of the relevant Regional Council.

Note:
(a)  The present postal addresses of the Secretaries of the various Regional

Councils are as follows:

For Region EC: P.O. Box 7270, Port Elizabeth, 6056
For Region KZNL: P.Q. Box 17263, Congella, 4013

For Region FS & NC: P.O.Box 910, Bloemfontein, 9300
For Region Highveld: P.O.Box 2578, Randburg, 2125
For Region Northern: P Q Box 2578, Randburg, 2125
For Region WP: P.O.Box 17, Bellville, 7535

(b) Forms prepared specifically for the furnishing of the details required by
this clause may be obtained from the Regional Secretary of the Region

concerned.

The contributions payable by employers as specified in sub clause (3) shall not

be refundable.

The contributions collected by Regional Councils in terms of this clause shall be
paid to the Fund.

Compound interest on late payments or unpaid amounts and values shall be
calculated for the period from the first day of the month following the expiration
of the period in respect of which the relevant amounts or values are payable or

transferable until the date of receipt by the fund at the rate prescribed...
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(9)  Notwithstanding the provisions of this clause an employer who has been
discovered in terms of the provisions of the Collective Administrative
Agreement between the parties, shall be liable for any amounts due in respect
of provident fund contributions, excluding contributions for which the employee
is liable in terms of this agreement or any other agreement relating to the
provident fund, from commencement of employment in respect of each
employee including penalties and interest payable to the provident fund in
terms of the PFA in respect of such employee. This provisions of this clause
are subject to the respective employee electing in writing within 30 days of the
discovery referred to sub clause (b) above whether to enforce or the waive

compliance with the provisions of this clause by the employer.

CLAUSE 7 - ADMINISTRATION

(1)  The Fund shall be administered in accordance with rules approved by the
Financial Services Board; which rules shall not be inconsistent with the
provisions of this Agreement, the Act or of the PFA, and a copy of the rules and
details of any amendments to them shall be lodged with the Financial Services

Board.
CLAUSE 8 - LIQUIDATION OR DISSOLUTION

In the event of the dissolution of the Council or in the event of its ceasing to function
during the currency of this Agreement, the Parties may appoint the Company, to
perform the functions of the Council in respect of this Agreement. If the Company is
unwilling or unable to discharge such duties the Financial Services Board shall appoint
a trustee or trustees to perform the Council’s function. The Company or the trustee(s)
so appointed shall have all the powers vested in the Council for purposes of this

Agreement.

CLAUSE 9 - AGENTS

10
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The Council or any Regional Council may appoint one or more specified persons as
agents to assist in giving effect to the terms of this Agreement, and it shall be the duty
of every employer and every employee to permit such persons to enter such premises,
institute and complete such enquiries and to examine such documents, books, wage
sheets, time sheets and pay tickets, question such individuals and to do all such acts
as may be necessary for the purposes of ascertaining whether the provisions of this
Agreement are being observed, and no person shall make a false statement to such

agent in connection with his investigations.

CLAUSE 10 - EXEMPTIONS

(1)  Subject to the provisions of the Act and the PFA, exemption from any of the
provisions of this agreement may be granted by the Counci{ or Regional

Councils, to any party on application.

(2)  Application for exemption shall be made, in a form prescribed by the Council, to
the General Secretary of the Council or the Secretary of the Regional Council

within whose area the applicant operates or is employed.

(3)  The Regional Council or the Council, as the case may be, shall subject to the
provisions of the Act and PFA, fix the conditions subject to which such
exemptions shall be valid, and may, if it deems fit, after one week's notice has
been given, in writing, to the person(s) concerned, withdraw any license of

exemption.

(4)  The secretary of the Regional Council or the Secretary of the Council, as the
case may be, shall issue to every person granted exemption, a license signed

by him setting out —

(a) the name of the person concerned;

(b)  the provisions of this Agreement from which exemption is granted;

11
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(©) the conditions subject to which such exemption is granted; and

(d)  the period during which the exemption shall be valid.

(8} in respect of establishments registered under Chapters 1l or [ of this

Agreement, the following exemptions procedure applies:

{a}  An employer that applies for an exemption in order to pay a lesser wage
increase or o be exempted from paying on actuals shall complete the
wage exemption application form available on request from the local

Regional Councils.

(b)  The emplover shall consult its employees on the employer’s intention to
apply for an exemption and the application for exemption must contain

details and proof of the consuliation process.

{(c)  The employer, in the application shal fumish all relevant financia

information supporiing the motivation for the exemption applied for.

(d}  The employer shall lodge the application for exemption with the local
Regional Council and the employer shall specify that it is a Chapter ll or
Il application for an exemption and the employer shall specify the sxact
nature of the exemption applied for as prescribed in paragraph (5)(a) of

this clause.

{e)  Any application for exemption made {o the Council or Regional Coundil,
as the case may be, shall be considered in accordance with the following

exemption criteria;

(i) the written substantiation and motivation submitted by the

applicant;

(it) the extent of consuitation with and the petition for or against

12
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(f)

(vii)

(viii)

(ix)

()

granting the exemption as provided by employers or employees

who are to be affected by the exemption if granted;
the scope of exemption required;
the infringement of basic conditions of employment rights;

the fact that a competitive advantage is not created by the

exemption;

the viewing of the exemption from any employee benefit fund or
training provision in relation to the alternative compatible bona
fide benefit or provision, including the cost of the employee,
transferability, administration management and cost, growth and

stability;

the extent to which the proposed exemption undermines

collective bargaining and labour peace in the Motor Industry;

any existing special economic or other circumstances which

warrant the granting of the exemption;

cognisance of the recommendations contained in the Report of
the Presidential Commission to Investigate Labour Market Policy;

and

any recommendation from the Council.

The Council or the Regional Council, as the case may be, shall make a

decision on the application for an exemption within 30 days from the

date upon which the application was lodged with them.

13
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(6) The Secretary of the Regional Council or the Secretary of the Council, as the

case may be, shali -
(a) number consecutively all licenses issued,;
(b) retain a copy of each licenses issued; and

(c} where exemplion is granted io an employee, forward a copy of the

license to the emplover concerned.

{7y  The Secreiary of the Regional Coundl or the General Secretary, as the case
may be, shall issue (o every person granted a license, a letier of authority
signed by him sstling out, read with the changes required by the context, the

information referred to in sub clauses (5) and {8) above.

CLAUSE 11 - DISHONMOURED CHEGQUES

Subject to the provisions of clause 6 of this agreement, whenever an emplover pays
any sum of money which is due to the Council in terms of this Agreement, in any
manner other than in cash and such pavment is not honored for any reason
whatsoever, then and in such event a penaity shall be payable by the emplover to the
Council, which penalty shall be equal to 1,5 per cent to 2 per cent as determined by
the Coundil in its sole discretion, of the amount of the purported payment. Any penalty

due to the Coundll in terms of this clause shall be payable on demand.
CLAUSE 12 - INDEPERNDERT BOARD
{1y In terms of seclion 32(3)e) of the Act the Council hereby establishas an

independent body, 1o be known as the Independent Board lo consider appeals

from non-patties against a refusal of a non-party’s application for exemption

14
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from the provisions of a published collective agreement and the withdrawal of
such an exemption by the Council. The following provisions shall apply to the

independent Board:

(@) The Council shall appoint 6 (six) independent persons (Members) to
constitute the Independent Board, for the avoidance of doubt, such
persons shall not be representative, office bearer or official of the council
or party to the Council or any of its collective bargaining agreements.
The independent persons shall be appointed for a period of 12 (twelve)

months and shall possess inter alia the following qualities:

0 the ability to be objective, independent and impartial;

(i) sound decision-making skills;

(iii) leadership qualities, particularly in respect of exercising sound

judgment;

(iv)  be a person in whose impartially and integrity the public can have

confidence;
(V) understand and comply with confidentiality requirements;

(vi)  working knowledge and experience of labour and collective

bargaining matters; and

(vii)  knowledge and understanding of judicial / quasi-judicial

processes.
(b)  The Council shall determine such other terms of appointment of

Members of the Independent Board subject to the provisions of the

Labour Relations Act.

15



STAATSKOERANT, 17 JULIE 2020 No. 43529 331

(2)  Any non-party employer may lodge an appeal with the Independent Board
against the Council’s or Regional Council's decision, as the case may be, to
refuse to grant an application for an exemption from the provisions of a
published collective agreement and the withdrawal of such an exemption by the

Council, in which event the following procedure shall apply:

{a)  An appeal shall be in writing and shall be addressed to the General
Secretary of the Council or the Secretary of the Regional Council, as the

case may be, for consideration by the Independent Board.

(b)  All appeals lodged by non -parties shall be considered by the
independent Board with due regard to the Exemption criteria set out in

sub clause (7) below.

(c) Al appeals shall be substantiated or motivated by the applicant and shall

include the following details:

(i) the period for which the appeal is required;

(ii) the Agreement and clauses or sub clauses of the Agreement

from which appeal is required;

(i)  proof that the exemption applied for has been discussed by the
employer, his employees and their respective representatives;
and the responses resulting from such consultation, either in
support of or against the application, are to be included with the

appeal.

(3) The Independent Board may, having regard to the individual merits of each

appeal, grant or refuse the appeal if -

(a) it does not undermine the agreement;

16
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{b) it is fair to the employer or his employees and cther employers and

employesas in the Industry.

{4y  The independent Beard shall deal with all appeals within 30 days of tha date on

which the appeal was submitted:

{5)  Once the Independent Board has granted an appeal, it must issue a certificate
and advise the applicani{s) accordingly within 14 days of the date of is

decision.

(B8} When the Independent Board dismisses or dismisses part of an appeal it shall
advise the applicant{s) within 14 days of the date of such decision.

{7 Exemption criteria: The Independent Board must consider all appeals with
reference to the following criteria:

{a)  the writlen substantiation and motivation submitted by the applicant;

(b)  the extent of consultation with and the petition for or against granting the
appeal as provided by employers or employess who are to be affected
by the appeal if granted;

(c) the scope of appeal required;

(d) theinfringement of basic conditions of employment rights;

(e) the fact that a competitive advantage is not created by the appeal ;

® the viewing of the appeal from any employee benefit fund or training
provision in relation to the alternative compatible bona fide benefit or

provision, including the cost of the employee, transferability,

administration management and cost, growth and stability;

17
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(3)

(4)

(g) the extent to which the proposed appeal undermines collective

bargaining and labour peace in the Motor Industry;

(h)  any existing special economic or other circumstances which warrant the
granting of the appeal ;
) cognisance of the recommendations contained in the Report of the

Presidential Commission to Investigate Labour Market Policy; and

) any recommendation from the Council.

CLALUSE 13 - RESOLUTION OF DISPUTES

For the purpose of this Agreement a "dispute” means any dispute about the
application, interpretation or enforcement of this Agrsement, or any other

collective agreements entered into by the parties to the Council.

Any such dispute shall be referred to the Council in the form specified by the
Council. This provision does not apply when the Council makes use of the

procedure set out in sub-paragraph (4}

if the Council fails to resolve the dispule through congiliation and the dispute
remains unresclved, it shall be referred for arbitration to the MIBCO-Dispute
Resolution Centre in terms of section 52 of the Act. The arbitrator shall have
the power to decide upon the procedure io be foliowed at the arbitration
hearing in terms of section 138 of the Act, and be entitled to make an award
in respect of the parties’ arbitration cost in terms of section 138 (10) of the

said Act.

The provisions of this clause stand in addition to any other legal remedy

through which the Council may enforce a collective agresment.

18
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(5)  The arbitrator’s decision shall be final and binding subject to the parties’ right

of review to the Labour Court.

(6)  Any other dispute shall have the same meaning as defined in the Act and be

dealt with in terms of section 51 of the said Act.

19
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SIGNED AT RANDBURG, ON BEHALF OF THE PARTIES, THIS 12°" DAY OF
JANUARY 2020

VA oy ,
VAW Y or 27+ S . (Initial and Surname)

WCE-PRE&IDENT OF THE COUN?IL

Cfi \1%7

arans Q\{ {Initial and Surname)
GENERAL SECRETARY

20
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ANNEXURE A TO THE MOTOR INDUSTRY PROVIDENT FUND AGREEMENT
APPLICATION FOR REGISTRATION AS A MEMBER

Fund No . L
Identity NO o
Surname T e
Firstnames ... i
Date of birth  ....... .(year) .......(month)........... (day)
Sex (state male or female)..................cocoii

Employed by (employer's hame and address)

Occupation

Applicant’s private address

Where you employed in the Motor Industry previously?

If the answer is “Yes”, state name and address of employer

I, the undersigned, hereby apply to be registered as a member of the Motor
Industry Provident Fund and agree to abide by the provisions of the Fund's
rules in force from time to time.

I nominate as my beneficiary in the event of my death;

First names

(MEIMIS/MISS). ..o e e e e
Surname.........cocicii s e e e s e
Relationship (state: wife, husband, father, mother, son, daughter, as the case
maybe)

21
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Address:

(Member's signature)

22
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ANNEXURE B TO THE MOTOR INDUSTRY PROVIDENT FUND AGREEMENT
APPLICATION FOR REGISTRATION AS A VOLUNTARY MEMBER

Fund No RS
Identity No
SUMAaMe
Firstnames . ... ... e e
Date of birth  ........... (year).... .... .. (month)........... (day)

..............................................................

OCCUPATION .. e e e e

If an employer, state full name of business

....................................................................................................

[, the undersigned, member of ... i
Hereby apply to be registered as a member of the Motor Industry Provident
Pension Fund and agree to abide by the provisions of the Fund Rules in force
from time to time.

Where you employed in the Motor Industry previously? ..................ocoveenne...

If answer is "Yes", state name and address of employer and your Fund No

(Member’s signature)

23
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DEPARTMENT OF EMPLOYMENT AND LABOUR
NO. R. 795 17 JULY 2020

LABOUR RELATIONS ACT, 1995

BARGAINING COUNCIL FOR THE FiISHING INDUSTRY: RENEWAL OF PERIOD
OF OPERATION OF MAIN COLLECTIVE AGREEMENT

|, Stephen Rathai, Director: Collective Bargaining, duly authorized by the Minister of
Employment and Labour, hereby, in terms of section 32(6)(a)(ii} of the Labour
Relations Act, 1995, declare the provisions of Government Notices Nos R.587 of 27
July 2012, R. 55 of 1 February 2013, R. 835 of 6 December 2013, R. 564 of 3 July
2015, R. 8 of 5 January 2018 and R. 280 of 1 March 2013 to be effective from the
date of publication of this notice and for the period ending 31 December 2020.

s

, ; S RATHAI
DIRECTOR: COLLECTIVE BARGAINING






